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REMOVAL  OF  CRIMINAL  AND  ILLEGAL 
ALIENS 


THURSDAY,  MARCH  23,  1995 

House  of  Representatives, 
Subcommittee  on  Immigration  and  Claims, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  11:05  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.  Lamar  Smith  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Lamar  Smith,  Carlos  J.  Moorhead,  Bill 
McCollum,  Sonny  Bono,  Fred  Heineman,  Ed  Bn^ant  of  Tennessee, 
John  Bryant  of  Texas,  Howard  L.  Berman,  and  X^avier  Becerra. 

Also  present:  Cordia  A.  Strom,  chief  counsel;  Edward  R.  Grant, 
counsel;  Greorge  Fishman,  assistant  counsel;  Judy  Knott,  secretary; 
and  Paul  Drolet,  minority  counsel. 

OPENESTG  STATEMENT  OF  CHAIRMAN  SMITH 

Mr.  Smith.  The  Subcommittee  on  Immigration  and  Claims  will 
come  to  order. 

I  welcome  you  all  here  today  for  such  an  important  hearing,  and 
in  just  a  minute  I'll  introduce  our  two  witnesses  who  are  here,  but, 
first,  I  have  an  opening  statement,  as  does  the  ranking  member 
here  as  well. 

In  prior  hearings  we  have  explored  the  extent  and  the  sources  of 
illegal  immigration  and  strategies  for  deterring  illegal  immigration. 
Today,  we  will  look  at  the  other  side  of  the  equation:  the  removal 
of  illegal  aliens,  particularly  those  convicted  of  crimes,  from  the 
United  States. 

One  reason  for  the  crisis  in  illegal  immigration  is  we  have  simply 
lost  control  of  the  deportation  process.  The  numbers  are  staggering: 
there  are  more  than  4  million  illegal  aliens  in  the  United  States, 
but  the  INS  only  institutes  deportation  proceedings  each  year 
against  slightW  more  than  100,000  aliens.  These  efforts  result  in 
the  removal  of  40,000  aliens,  and  this  is  less  than  1  percent  of  the 
overall  illegal  alien  population. 

There  are  many  ways  to  illustrate  how  the  deportation  system  is 
failing  the  American  people.  First,  the  deportation  system  is  failing 
to  protect  U.S.  citizens  from  criminal  aliens.  The  INS  estimates 
that  there  are  56,000  deportable  aliens  in  State  prisons  and  21,000 
in  Federal  institutions. 

The  percentage  of  deportable  criminals  in  Federal  prisons  alone 
has  risen  600  percent  since  1983.  The  trend  is  getting  worse,  but 
we  do  not  even  know  the  full  extent  of  the  problem;  these  figures 
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do  not  include  county  and  local  jails  or  criminals  who  are  not  sen- 
tenced to  prison.  In  addition,  75  percent  of  these  inmates  have 
committed  drug  offenses,  crimes  that  have  an  especially  corrupting 
effect  on  our  entire  society. 

Second,  the  deportation  system  fails  to  deport  all  of  the  criminal 
aliens  known  to  the  INS.  The  INS  releases  hundreds  of  criminal 
aliens  each  year,  citing  lack  of  detention  space.  Many  of  these  do 
not  report  for  their  deportation  proceedings.  About  22  000  criminal 
aliens  were  deported  last  year,  out  some  of  these  will  illegally  re- 
turn to  the  United  States  and  will  not  be  prosecuted  for  that  re- 
entry. Clearly,  more  needs  to  be  done. 

Third,  the  deportation  system  fails  to  close  the  loopholes  that 
thwart  removing  all  illegal  aliens.  The  INS  fails  to  deport  more 
than  half  of  the  deportable  aliens  who  are  caught  and  placed  in  de- 
portation proceedings.  In  fiscal  year  1994,  about  105,000  deporta- 
tion cases  were  completed,  resulting  in  75,000  orders  of  deporta- 
tion. However,  the  INS  only  removes  about  40,000  of  these  aliens, 
meaning  that  35,000  aliens  with  final  orders  of  deportation  manage 
to  remain  in  the  United  States.  In  addition,  thousands  of  those  who 
are  placed  in  deportation  proceedings  fail  to  appear  for  their  hear- 
ings and  are  also  not  deported. 

Fourth,  the  deportation  system  permits  abuse  of  the  process.  At 
the  end  of  their  hearings,  many  deportable  aliens  are  given  the 
privilege  of  "voluntary  departure,"  which  means  they  can  return  to 
their  home  country,  at  their  own  expense,  without  the  stain  of  a 
formal  deportation  order,  but  we  have  no  way  to  ensure  that  these 
people  actually  leave  this  country. 

Aliens  also  abuse  the  forms  of  relief  that  are  intended  for  those 
who  have  resided  for  long  periods  in  the  United  States.  Aliens  who 
have  been  here  a  relatively  short  period  will  often  file  meritless 
claims  for  asylum,  dilatory  procedural  motions,  or  frivolous  ap- 
peals, all  in  an  effort  to  extend  their  stay  and  become  eligible  for 
relief.  The  time  clock  should  stop  when  people  are  put  in  proceed- 
ings, and  we  must  stop  the  abuse  of  this  system  to  delay  deporta- 
tion. 

Fifth,  INS  has  empty  detention  space,  unusable  it  is  oftentimes 
not  staffed.  The  most  effective  way  to  ensure  that  a  deportable 
alien  leaves  the  country  is  to  detail  the  alien  until  removal.  Bonds 
do  not  work.  Detention  prevents  the  INS  from  wasting  resources 
searching  for  those  who  abscond.  Unfortunately,  INS's  limited  de- 
tention space  is  primarily  used  for  criminal  aliens  and  for  aliens 
recently  apprehended  at  tne  border,  and,  as  a  result,  little  space  re- 
mains for  other  aliens  who  have  been  ordered  deported. 

Sixth,  the  deportation  system  has  no  effective  way  to  require 
aliens  to  show  up  for  their  hearings  or  for  deportation.  Aliens  treat 
bonds  as  a  cost  of  doing  business.  Federal  and  State  corrections 
systems  effectively  keep  parolees  and  those  released  on  bond  under 
control,  and  our  immigration  system  needs  to  do  the  same  thing. 

We  understand  that  the  Immigration  and  Naturalization  Service, 
together  with  the  Executive  Office  for  Immigration  Review,  is 
working  to  improve  this  situation.  We  look  forward  to  hearing  testi- 
mony from  the  Director  of  EOIR  and  the  Greneral  Counsel  of  INS 
about  the  institutional  hearing  program  and  other  initiatives  to  ex- 
peditiously remove  criminal  aliens. 


But  this  is  also  a  time  for  taking  a  hard  look  at  those  aspects 
of  the  problem  that  have  not  been  addressed.  It  makes  a  mockery 
of  our  system  when  aliens  who  ought  to  be  deported  are  not  de- 
ported. We  need  to  encourage  changes  that  need  to  be  made  at  the 
INS  and  EOIR  to  make  our  removal  system  credible.  We  also  need 
to  look  at  legislative  reforms  to  streamline  the  removal  process,  to 
tighten  the  criteria  for  relief  from  deportation,  and  to  remove  the 
potential  for  procedural  abuses. 

The  United  States  will  always  be  a  magnet  for  people  seeking  a 
better  life,  including  those  who  come  illegally,  but  it  should  not 
also  be  a  magnet  because  illegal  aliens  know  that  our  deportation 
system  is  ineffective.  Illegal  aliens  should  be  returned  to  their 
home  country. 

I'll  yield  now  to  the  gentleman  from  Texas,  my  colleague,  Mr. 
Bryant,  for  his  opening  statement. 

Mr.  Bryant  of  Texas.  Thank  you,  Mr.  Chairman.  I  won't  make 
a  long  opening  statement. 

I'll  just  observe  the  hard  job  of  getting  rid  of  criminal  aliens  and 
illegal  aliens  is  an  expensive  one,  and  that  this  agency,  beset  by 
the  problem  of  our  country  being  of  different  minds  about  what  to 
do  about  this  great  overall  problem,  has  not  provided  the  resources 
for  this  agency  to  get  the  job  done.  They  are  now  asking  for  the 
money  to  get  it  done,  and  it's  up  to  us,  I  think,  to  see  that  they 
get  the  money  and  to  see  that  the  administration  spends  it  wisely. 

So  I'm  glad  we're  having  the  hearing  today,  and  I  welcome  our 
witnesses. 

Mr.  Smith.  Thank  you,  Mr.  Bryant. 

Today  we  have  two  witnesses:  Mr.  T.  Alexander  Aleinikoff,  Gen- 
eral Counsel,  Immigration  and  Naturalization  Service,  accom- 
panied by  Joan — is  it  Joan  or  Joanne? — Joan  Higgins,  Assistant 
Commissioner,  Detention  and  Deportation,  and  our  second  witness 
today  is  Anthony  C.  Moscato,  Director,  Executive  Office  for  Immi- 
gration Review,  accompanied  by  Paul  Schmidt,  Chairman,  Board  of 
Immigration  Appeals,  and  Hon.  Michael  J.  Creppy,  Chief  Immigra- 
tion Judge. 

And  I  overlooked  an  opening  statement  by  another  colleague  and 
member  of  this  subcommittee,  Mr.  Bono  of  California.  Excuse  me 
for  doing  so. 

Mr.  Bono.  Sure. 

Mr.  Smith.  Mr.  Bono,  you're  recognized. 

Mr.  Bono.  Thank  you,  Mr.  Chairman.  I  actually  just  want  to 
thank  you  for  calling  this  hearing  on  this  most  important  subject. 
I  certainly  appreciate  it  coming  from  California,  and  I'm  very  anx- 
ious to  get  on  with  the  testimony  to  see  if  we  can  find  a  solution 
to  it. 

Thank  you. 

Mr.  Smith.  Thank  you,  Mr.  Bono. 

Mr.  Aleinikoff,  we'll  ask  you  to  testify  first.  And,  as  you  probably 
know,  during  these  proceedings  we  usually  limit  witnesses  to  5 
minutes.  We're  going  to  dispense  with  that  rule  today  and  give  you 
a  full  10  minutes,  if  you  need  it,  and  perhaps  more,  since  you  are 
the  only  two  witnesses  here  and  this  is  an  important  subject. 

So  thank  you  and  please  proceed. 


STATEMENT  OF  T.  ALEXANDER  ALEINIKOFF,  GENERAL  COUN- 
SEL, IMMIGRATION  AND  NATURALIZATION  SERVICE,  AC- 
COMPANIED BY  JOAN  HIGGINS,  ASSISTANT  COMMISSIONER, 
DETENTION  AND  DEPORTATION 

Mr.  AIJCINIKOFF.  I  appreciate  that,  Mr.  Chairman.  Thank  you  for 
the  opportunity  to  share  with  you  and  the  subcommittee  tnis  ad- 
ministration's initiatives  and  accomphshments  in  removing  crimi- 
nal and  other  deportable  aliens  from  the  United  States. 

We  share  this  committee's  concern  about  the  presence  of  criminal 
aliens  in  the  country,  and  I  would  certainly  agree  with  your  open- 
ing remarks  that  we  must  restore  the  credibility  of  the  removal 
process  in  this  country.  And  we  also  appreciate  your  recognition  of 
efforts  that  the  Immigration  Service  has  begun  to  take  here. 

The  problem  is  staggering  and  increasing.  There  are  almost 
100,000  criminal  aliens  m  our  Federal  and  State  prisons,  and  they 
impose  an  increasing  financial  burden  on  us  all,  and  past  efforts 
have  fallen  too  short.  I'm  pleased  to  report,  Mr.  Chairman,  that  the 
Immigration  and  Naturalization  Service  is  taking  bold  and  unprec- 
edented steps  to  expedite  deportation  of  criminal  aliens  and  to  keep 
them  out  by  taking  control  of  our  borders.  We  know  full  well  that 
addressing  this  tremendous  problem  is  a  huge  undertaking,  but 
INS  has  begun  to  accomplish  a  great  deal  under  Commissioner 
Meissner's  leadership.  Her  strategic  plan  is  working.  Let  me  give 
you  some  examples. 

The  Immigration  Service  expects  to  remove  from  the  United 
States  a  total  of  110,000  deportable  aliens,  including  more  than 
58,000  criminal  aliens,  in  fiscal  year  1996.  This  is  more  than  triple 
the  number  of  deportations  since  1993,  and  it  would  double  the  re- 
moval of  criminal  aliens  over  fiscal  year  1994. 

In  the  past,  the  Immigration  Service  took  custody  of  most  crimi- 
nal aliens  after  they  had  completed  their  sentences,  resulting  in 
the  INS  and  the  American  taxpayer  absorbing  the  cost  of  a  second 
detention  while  awaiting  issuance  of  deportation  orders.  This  ad- 
ministration's enhanced  institutional  hearing  program  will  allow 
the  INS  to  obtain  orders  on  criminal  aliens  before  they  complete 
their  prison  sentences,  thus  ensuring  immediate  deportation  and 
no  unnecessary  detention  expenses. 

In  the  past,  the  accepted  practice  was  for  the  Immigration  Serv- 
ice to  send  investigators  to  dozens  of  prisons  and  jails  throughout 
the  targeted  States,  Texas,  California,  and  elsewhere,  to  prosecute 
criminal  aliens  before  their  sentences  ran.  Sometimes  we  were  un- 
able to  get  to  all  the  jails.  Sometimes  we  were  unable  to  interview 
all  deportable  aliens.  Under  this  administration,  INS  and  the  State 
of  Texas  are  preparing  to  finalize  a  plan  that  will  provide  that  all 
criminal  aliens  in  that  State  be  funneled  through  one  prison  for  ex- 
peditious case  resolution  and  deportation,  and  I'd  be  happy  to  de- 
tail similar  efforts  we  are  taking  in  the  other  major  States,  Califor- 
nia, Florida,  New  York,  Illinois,  and  plans  to  move  to  Arizona  and 
New  Jersey  as  well.  These  enhanced  institutional  hearing  pro- 
grams will  enable  the  INS  to  complete  deportation  proceedings  on 
virtually  100  percent  of  the  criminal  aliens  detained  in  State  and 
Federal  prisons  before  the  end  of  their  sentences. 

In  the  past,  far  too  many  deportable  aliens  absconded  with  little 
or  no  consequence.  Mr.  Chairman,  you've  already  drawn  attention 


to  that  in  your  opening  remarks.  This  is  intolerable.  We  will  ag- 
gressively put  a  stop  to  this  problem  with  added  resources  re- 
quested in  the  President's  budget.  Our  plan  calls  for  creating  re- 
moval teams  to  track  down  and  remove  aliens  who  do  not  appear 
for  deportation,  and  we  are  also  asking  Congress  to  increase  pen- 
alties for  those  deportable  aliens  who  are  caught  absconding  after 
receiving  their  removal  orders. 

Despite  the  threat  to  public  safety  posed  by  criminal  aliens,  the 
agency  we  inherited  was  severely  lacking  in  adequate  detention 
space  to  ensure  removal  of  deportable  aliens.  And,  consequently, 
some  were  released  back  into  cities  and  towns  across  this  Nation. 

The  President's  1996  budget  will  add  more  than  2,500  detention 
beds.  This  is  a  48-percent  increase  over  the  average  detention  bed 
usage  for  1995.  It  will  also  permit  INS  to  purchase  new  vehicles 
to  support  a  comprehensive  transportation  network  and  provide  an 
upgraded,  computerized  decision  support  system,  allowing  INS  to 
make  efficient  use  of  available  detention  space  nationwide. 

This  administration  is  putting  into  place  new  and  innovative  pro- 
grams for  creating  partnerships  with  the  States.  To  help  State  and 
local  law  enforcement  agencies  identify  criminal  aliens,  INS  is  ex- 
panding its  computerized  Law  Enforcement  Support  Center,  what 
we  call  the  LESC,  to  provide  States  and  local  agencies  with  real- 
time information  on  aggravated  felons  suspected  of  being  illegal 
aliens. 

U.S.  attorneys  have  made  a  commitment  to  changing  guidelines 
to  assure  a  more  aggressive  approach  to  prosecuting  aliens  who  re- 
turn to  the  United  States  after  having  been  deported  on  criminal 
grounds.  In  San  Diego,  for  example,  the  U.S.  attorney,  in  concert 
with  local  law  enforcement,  has  initiated  a  program  to  prosecute 
previously  deported  criminal  aliens.  We  expect  to  prosecute  be- 
tween 800  and  1,000  criminal  aliens  who  have  returned  to  the 
country  in  San  Diego  alone  this  vear. 

Indeed,  Mr.  Chairman,  this  administration  recognizes  the  burden 
carried  by  State  and  local  communities  in  addressing  the  criminal 
alien  problem.  We're  not  only  taking  steps  to  work  cooperatively 
and  in  partnership  with  States  and  communities,  but  we  are  the 
first  administration  to  ask  Congress  for  funds  in  order  to  reimburse 
the  States  for  the  cost  of  incarcerating  criminal  aliens. 

The  President's  budget  for  fiscal  year  1996  calls  for  $177  million 
for  the  removal  of  criminal  and  other  deportable  aliens.  This  sub- 
stantial increase,  coupled  with  the  President's  forthcoming  legisla- 
tion for  expediting  the  deportation  process,  will  exact  a  mil  court 
press  on  criminal  and  other  deportable  aliens. 

I'd  like  to  take  the  opportunity  to  elaborate  on  a  couple  of  the 
initiatives  I've  just  mentioned  for  the  committee.  First,  the  institu- 
tional hearing  program:  currently,  the  Immigration  Service,  in  co- 
operation with  Federal  and  State  prisons  and  the  Executive  Office 
for  Immigration  Review,  operates  70  institutional  hearing  program 
sites  in  41  States,  the  District  of  Columbia,  and  the  Virgin  Islands, 
but  more  are  needed.  Accordingly,  the  INS  is  expanding  and  en- 
hancing these  programs  in  the  five  States  with  large  criminal  alien 
populations — California,  Florida,  Illinois,  New  York,  and  Texas — 
and  in  Federal  prisons  as  well.  These  plans  dramatically  stream- 
line the  process  by  reducing  the  number  of  prisons  through  which 


aliens  enter  and  leave,  thereby  permitting  the  INS  to  concentrate 
resources  in  an  efficient  and  cost-effective  manner. 

Texas  will  soon  become  the  leader  in  efficiency  when  it  comes  to 
the  institutional  hearing  program.  Currently,  criminal  aliens  enter 
the  State  prison  system  through  11  intake  sites.  Institutional  hear- 
ings are  held  with  immigration  judges  in  13  different  facilities,  and 
there  are  numerous  release  sites  throughout  the  State.  But  under 
the  enhanced  program,  all  criminal  aliens  in  the  State  prison  sys- 
tem will  be  funneled  through  the  Huntsville  Correctional  Institu- 
tion, both  for  intake  and  release.  INS  will  establish  a  single  office 
in  Huntsville  and  will  interview  every  alien  upon  intake  and  as- 
sume custody  of  every  deportable  alien  immediately  at  the  end  of 
their  sentence. 

These  enhanced  institutional  hearing  programs  will  enable  the 
INS  to  complete  deportation  proceedings  on  virtually  100  percent 
of  criminal  aliens  in  California,  Texas,  Florida,  New  York,  and  Illi- 
nois prisons  prior  to  the  completion  of  their  sentences.  Our  plans 
are  to  expand  the  IHP  to  New  Jersey  and  Arizona  and  to  several 
large  county  jails  as  well.  These  seven  States  collectively  incarcer- 
ate more  than  80  percent  of  all  criminal  aliens. 

Last  year  Congress  adopted,  with  the  administration's  support, 
two  measures  that  will  expedite  deportation  of  criminal  aliens:  ad- 
ministrative deportation  of  aggravated  felons  who  are  not  perma- 
nent resident  aliens  and  judicial  deportation  for  aliens  convicted  of 
Federal  criminal  offenses.  The  Department  of  Justice  has  recently 
sent  instructions  to  the  field  regarding  judicial  deportation,  and 
proposed  regulations  on  administrative  deportation  will  be  pub- 
lished in  the  Federal  Register  within  the  week. 

The  administrative  deportation  regulations,  which  will  permit  us 
to  send  aggravated  felons  who  are  not  lawful  permanent  resident 
aliens  home  without  a  hearing  before  an  immigration  judge  will 
materially  advance  our  ability  to  deport  criminal  aliens  who  have 
served  their  State  sentences. 

The  INS  is  expanding  its  efforts  to  serve  State  and  local  law  en- 
forcement agencies  who  arrest  individuals  believed  to  be  illegally 
in  the  United  States.  Here  are  some  examples: 

INS  has  initiated  a  significant  cooperative  project  with  California 
law  enforcement  agencies  under  which  the  Service  gives  finger- 
prints of  previously  deported  criminal  aliens  for  entry  into  State 
criminal  histories.  California  police  officers,  when  they  apprehend 
someone,  will  check  the  State  history.  If  they  find  the  fingerprints 
and  find  a  fingerprint  match,  they  will  turn  the  people  over  to  us. 
They  will  be  then  either  deported  or  prosecuted  for  criminal  re- 
entry. 

Also  in  California,  the  U.S.  attorney  in  San  Diego,  working  with 
local  law  enforcement,  has  initiated  a  program  to  prosecute  pre- 
viously deported  criminal  aliens.  As  I  mentioned  earlier,  we  expect 
to  have  between  800  and  1,000  such  prosecutions  this  year. 

INS  and  the  State  of  Florida  have  signed  a  memorandum  of  un- 
derstanding for  the  Grovernor  to  conditionally  commute  the  sen- 
tence of  a  criminal  alien  convicted  of  a  nonviolent  offense,  provided 
the  alien  consents  to  an  INS  order  of  deportation.  This  program 
has  resulted  in  the  deportation  of  more  than  300  criminal  aliens, 


saving  Florida  substantial  incarceration  costs  and  freeing  up  prison 
space  for  more  dangerous  criminals. 

The  administration  will  shortly  introduce  major  legislation  pro- 
posing important  changes  in  deportation  procedures,  for  streamlin- 
ing the  process,  imposmg  penalties  for  failure  to  depart,  and  cur- 
tailing certain  forms  of  relief  from  deportation  which  would  reduce 
incentives  for  delay. 

Mr.  Chairman,  I  think  the  record  is  clear  that,  with  the  foresight 
and  planning  of  this  administration  and  the  support  of  this  com- 
mittee and  the  Congress,  the  Immigration  Service  is  making  sub- 
stantial progress  in  accepting  and  meeting  the  immigration  chal- 
lenge. We  look  forward  to  working  with  you  and  your  colleagues  as 
we  go  about  the  important  task  of  expediting  and  removing  the  de- 
portation of  all  criminal  aliens.  I'll  be  glad  to  elaborate  on  this  and 
answer  any  further  questions  the  committee  may  have.  Thank  you. 

[The  prepared  statement  of  Mr.  Aleinikofif  follows:] 

Prepared  Statement  of  T.  Alexander  Aleinikoff,  General  Counsel, 
Immigration  and  Naturalization  Service 

Introduction 

I  am  pleased  to  testify  on  the  removal  of  criminal  and  other  deportable  aliens 
from  the  United  States.  The  growing  number  of  criminal  aliens  is  of  grave  concern 
to  every  American.  This  Administration  has  made  the  identification  and  removal  of 
criminal  aliens  a  high  priority.  In  fiscal  year  1993,  INS  deported  20,138  criminal 
aliens,  of  whom  approximately  4,400  were  processed  through  the  Institutional  Hear- 
ing Program  (IHP).  In  fiscal  year  1994,  ENS  deported  21,992  alien  felons,  of  whom 
approximately  6,000  completed  hearings  under  the  IHP.  With  the  resources  appro- 
priated by  Congress  for  fiscal  year  1995  and  the  expediting  provisions  and  resources 
authorized  by  the  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994,  we  will 
be  interviewing,  identifying,  and  deporting  more  criminal  aliens  this  year.  With  our 
innovations  and  the  $178  million  budget  enhancement  requested  for  fiscal  year 
1996,  criminal  alien  removals  should  reach  58,200,  and  the  deportation  of  criminal 
and  non -criminal  aliens  should  triple  from  37,000  in  1993  to  more  than  110,000  in 
fiscal  year  1996.  In  addition,  we  have  requested  $300  million  to  reimburse  states 
for  the  incarceration  costs  of  illegal  alien  feions. 

This  Administration  is  moving  on  several  fronts  to  maximize  the  number  of  crimi- 
nal aliens  deported.  We  have  asked  and  received  from  Congress  additional  persoimel 
and  resources  to  expand  the  IHP.  We  have  negotiated  with  state  governments  to 
work  more  effectively  and  efficiently  in  state  correctional  facilities.  We  have  revised 
how  we  assign  and  use  our  investigative  personnel.  We  are  asking  for  additional  in- 
vestigative, detention  and  deportation  resources  in  fiscal  year  1996.  We  are  develop- 
ing a  streamlined,  fair,  and  efTective  procedure  to  expedite  removal  of  deportable 
aliens.  We  have  instituted  a  national  detention  and  removal  plan  to  expedite  the 
removal  of  criminal  and  other  deportable  aliens.  To  further  enhance  our  efforts  in 
this  area,  the  Administration  will  soon  be  forwarding  to  Congress  immigration  en- 
forcement legislation,  which  I  will  detail  later. 

This  Administration  is  committed  to  sending  a  clear  message:  aliens  who  commit 
crimes  in  the  United  States  must  know  they  will  be  prosecuted,  convicted,  and  re- 
moved from  the  United  States.  INS,  by  intensifying  its  efforts  and  re-focusing  its 
resources,  has  made  strides  in  the  past  two  years.  INS  is  increasing  its  ability  to 
identify  a  greater  number  of  criminal  aliens,  place  them  into  appropriate  hearing 
programs,  remove  them  more  expeditiously  from  the  United  States,  and  assure  that 
they  do  not  return  without  severe  penalties  under  the  law.  By  removing  criminal 
aliens  quickly,  INS  expects  to  reduce  a  longstanding  bottleneck  by  making  available 
detention  space  to  keep  other  deportable  aliens  in  custody.  Because  criminal  aliens 
have  been  known  to  return,  the  Administration  will  seek  increased  penalties  for  re- 
entering after  deportation.  Beyond  the  efforts  to  expand  detention  space,  speed  the 
deportation  hearing  process,  and  increase  penalties  lor  re-entry,  we  will  also  use  fis- 
cal year  1996  requested  funds  to  locate  and  remove  deportable  aliens  who  have  ab- 
sconded following  the  issuance  of  final  orders  of  def)ortation. 

As  the  Committee  is  aware,  the  number  of  incarcerated  criminal  aliens  is  signifi- 
cant: 
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69,926  foreign-born  nationals  are  currently  incarcerated  in  state  correctional 
facilities  (as  oT  January,  1995).  Of  these,  81  percent  (56,391)  are  incarcerated 
in  state  prisons  in  the  seven  states  of  California,  Texas,  Florida,  New  York,  Illi- 
nois, New  Jersey,  and  Arizona. 

An  estimated  81  percent  or  65,  640  of  the  foreign-bom  inmates  of  state  insti- 
tutions are  aliens  subject  to  deportation.  (Some  Toreign-bom  persons  have  be- 
come citizens  I  others  are  aliens  who  committed  other  than  aggravated  felonies 
more  than  5  years  after  entry  and  thus  are  not  subject  to  depwrtation.) 

27,938  foreign-born  nationals  are  currently  incarcerated  in  Federal  institu- 
tions (as  of  February  10,  1995). 

An  estimated  75  percent  or  20,  944  of  the  foreign-bom  inmates  in  Federal  in- 
stitutions are  subject  to  deportation. 

An  unknown  number  of  criminal  aliens  are  incarcerated  in  county  and  city 
corrections  facilities.  (Local  law  enforcement  authorities  often  contact  INS  about 
individual  aliens,  but  do  not  maintain  a  census  of  aliens  who  have  been  in  their 
custody  for  brief  periods  of  time  during  the  course  of  a  year.)  Locally  held  alien 
felons  will  be  sentenced  to  time  in  state  institutions,  ii  convicted  for  new  felo- 
nies. When  contacted  about  aliens  with  past  felony  convictions,  INS  will  place 
a  detainer  on  such  persons,  take  custody  upon  completion  of  their  jail  time,  and 
put  them  in  deportation  proceedings. 

There  are  currently  70  IHP  sites  located  in  41  states,  the  District  of  Colum- 
bia, and  the  Virgin  Inlands:  61  state  correctional  facilities,  7  Bureau  of  Prisons 
facilities,  and  2  county  jails. 
Our  resources  are  dedicated  to  identifying  and  determining  the  deportability  of 
those  alien  felons  reaching  the  end  of  their  sentences  and  getting  them  into  deporta- 
tion hearings  before  they  are  due  for  release. 

Institutional  Hearing  Program 

This  Administration  is  expanding  the  successful  Institutional  Hearing  Program 
(IHP).  The  goal  of  the  IHP  is  to  identify  and  deport  criminal  aliens.  It  accomplishes 
this  by  securing  a  final  order  of  deportation  for  criminal  aliens  while  they  are  serv- 
ing their  criminal  sentence,  so  that  INS  may  effect  their  quick  removal  immediately 
upon  their  release  from  prisons  and  make  available  detention  space  for  other  de- 
portable aliens.  Since  1993,  INS  and  the  Executive  Office  for  Immigration  Review 
(EOIR)  have  been  working  with  the  Federal  Bureau  of  Prisons  and  the  corrections 
authorities  in  the  States  of  the  Texas,  New  York,  Florida,  California,  and  Dhnois 
to  increase  the  effectiveness  of  this  program. 

As  first  required  by  the  Immigration  Act  of  1990  (IMMACT),  States  must  provide 
certified  records  of  convictions  of  aliens  to  INS  within  30  days  of  the  conviction.  This 
requirement  has  largely  relieved  the  past  difficulty  INS  had  in  locating  and  obtain- 
ing the  certified  records  of  conviction  required  to  sustain  deportation  on  criminal 
grounds.  The  records  that  are  provided  to  the  INS  to  prove  a  criminal  conviction 
vary  from  state  to  state,  so  INS  coordinated  with  EOIR  to  promulgate  regulations 
to  recognize  and  accept  different  state  documents  to  establish  deportability  based 
on  a  conviction. 

Once  INS  receives  the  records,  the  individual  is  screened  to  determine  alienage 
and  deportability.  Further,  the  EHP  must  be  coordinated  with  Federal  and  state  cor- 
rectional facilities;  EOER  which  provides  the  immigration  judges;  members  of  the 
private  bar;  and  even — to  a  certain  degree — foreign  government  officials,  who  pro- 
vide travel  documents  for  the  aliens.  Aliens  who  are  subject  to  deportation  or  exclu- 
sion must  be  afforded  hearings,  and  may  appeal  adverse  decisions  to  the  Board  of 
Immigration  Appeals  and  in  the  Federal  courts.  The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  has  provided  INS  tools  for  obtaining  final  orders  for  aggra- 
vated felons  more  quickly,  which  we  will  discuss  later. 

Congress  provided  additional  funding  in  fiscal  year  1995,  through  the  Crime  Con- 
trol Fund,  to  expedite  criminal  alien  removals.  The  Administration  is  using  these 
funds  to  hire  new  personnel  and  enhance  the  IHP  in  the  five  states  identified  in 
1990  as  having  the  highest  populations  of  foreign-born  state  prison  inmates,  Texas, 
California,  New  York,  Floriaa,  and  Illinois,  and  at  INS  districts  with  Federal  IHP 
sites.  This  funding  will  allow  INS  to  initiate  hearings  for  every  deportable  or  exclud- 
able criminal  alien  at  those  locations  before  the  end  of  the  alien's  term  of  incarcer- 
ation, the  ultimate  goal  of  the  IHP. 

FEDERAL IHP 

INS  plans  to  enhance  the  Federal  IHP  to  process  efliciently  the  current  27,938 
incarcerated  foreign-born  nationals.  Within  the  Federal  correctional  system,  the  INS 
has  implemented  an  agreement  with  the  Bureau  of  Prisons  (BOP)  to  consolidate  all 


deportable  male  prisoners  with  at  least  six  months  left  to  serve  (except  Cubans, 
Mexicans,  and  high  security  risks)  at  the  Federal  Correctional  Institution  (FCI)  at 
Oakdale,  Louisiana.  This  enables  the  INS  to  initiate  deportation  hearings  and  re- 
move criminal  aliens  from  the  United  States  upon  completion  of  their  Federal  sen- 
tences. This  facility  currently  houses  more  than  600  convicted  aHen  felons  who  pre- 
viously were  dispersed  throughout  BOP  facilities  nationwide.  Since  1989,  3,144 
criminal  aliens  have  been  deported  from  FCI  Oakdale. 

The  INS  conducts  deportation  hearings  at  6  other  Federal  locations.  Steps  to  fur- 
ther improve  and  expand  existing  sites  are  being  explored  among  the  BOP,  EOIR, 
and  ourselves.  That  enhanced  plan  would  be  implemented  in  two  phases: 

Phase  I  is  to  be  implemented  in  fiscal  year  1995.  This  phase  includes  stafiing 
increases  at  4  current  BOP  sites:  FCI  Oakdale,  Louisiana;  Eloy,  Arizona  Con- 
tract Facility;  Big  Spring,  Texas  Contract  Facility;  FCI  Danbury,  Connecticut. 
Appropriate  staffing  will  allow  these  sites  to  accomplish  preliminary  ENS 
screening  for  all  new  Federal  prison  commitments  nationwide,  and  to  enable 
INS  to  lodge  detainers  on  all  aliens  subject  to  deportation. 

Phase  if,  to  be  implemented  in  fiscal  year  1996  with  enhanced  resources, 
would  incorporate  full-time  INS  staff  for  FCI  LaTuna,  Texas;  FCI  Dublin,  Cali- 
fornia; and  two  additional  EHP  sites  to  be  identified  at  a  later  date. 
With  these  enhancements,  INS  plans  to  remove,  through  the  MP,  8,230  criminal 
aliens  in  fiscal  year  1995,  and  proposes  to  remove  23,700  in  fiscal  year  1996  and 
36,200  in  fiscal  year  1997.  Adding  these  criminal  aliens  to  those  removed  through 
non-IHP  procedures,  we  anticipate  23,250  alien  felon  deportations  in  fiscal  year 
1995,  and  58,200  in  fiscal  year  1996. 

With  the  fiscal  year  1995  appropriation,  INS  will  hire  and  train  new  lower-graded 
Immigration  Agents,  who  will  be  devoted  to  the  processing  of  criminal  aliens  in  in- 
stitutions as  well  as  routine  employer  sanctions  investigations.  After  completion  of 
12  weeks  of  training,  these  new  agents  will  focus  on  the  identification  and  process- 
ing of  criminal  aliens.  This  will  free  higher-graded  and  more  experienced  Special 
Agents  to  work  more  complex  employer  sanctions  and  criminal  alien  cases.  Overall 
in  fiscal  year  1995,  a  total  of  85  additional  personnel  will  be  devoted  to  the  IHP 
in  Federal  and  state  prisons. 

TEXAS 

INS  has  met  with  Texas  correctional  officials  and  developed  an  enhanced  Texas 
State  IHP  Plan  which  is  currently  under  review.  If  approved,  INS  would  establish 
an  office  in  Huntsville  as  the  sole  site  for  intake,  release,  and  IHP  hearings.  There 
are  now  11  intake  sites,  13  IHP  sites,  and  numerous  release  sites  throughout  the 
State  of  Texas.  The  large  number  of  sites  and  the  distances  for  immigration  judges 
and  INS  trial  attorneys  to  travel  had  limited  the  frequency  of  hearings.  With  the 
creation  of  a  new  suboffice,  hearings  will  be  conducted  on  a  more  regular  basis.  To 
sustain  this  IHP  initiative,  INS  will  hire  16  additional  officers  plus  support  staff  in 
fiscal  year  1995. 

NEW  YORK 

On  April  4,  1994,  INS  streamlined  the  IHP  in  the  State  of  New  York  with  the 
assistance  of  EOIR  and  the  New  York  State  Department  of  Corrections.  This  effort 
reduced  the  number  of  hearing  sites  from  7  to  3;  established  all  three  as  intake  and 
release  sites;  and  committed  permanent  staff  from  INS  and  EOIR  to  two  sites. 
Hearings  at  these  sites  are  usually  held  on  a  daily  basis,  up  from  intervals  of  3  days 
every  other  month,  at  the  7  different  hearing  sites. 

With  the  enhancement,  one  INS  district  office  now  has  complete  oversight  of  the 
New  York  IHP.  This  improvement  resulted  in  less  duplication  of  effort,  and  a  reduc- 
tion in  the  number  of  Special  Agents  involved  in  processing  from  18  to  the  current 
dedicated  staff  of  14.  Upon  completion  of  automated  information  sharing  and  forms 
production  capability,  INS  can  further  reduce  the  number  of  Special  Agents  dedi- 
cated to  this  function  to  8. 

During  the  first  six  months  of  operation  (April-October,  1994),  EOIR  conducted 
2,288  hearings,  up  from  1,759  conducted  during  the  full  12  months  of  fiscal  year 
1993.  During  this  period,  EOIR  issued  505  Final  Removal  Orders,  while  in  fiscal 
year  1993,  399  Final  Removal  Orders  were  issued. 

FLORIDA 

Working  together,  INS  and  the  State  of  Florida  have  streamlined  the  IHP  by  re- 
ducing the  number  of  release  sites  from  46  to  15,  and  the  number  of  IHP  sites  from 
6  to  5.  The  INS  will  establish  an  office  in  Orlando,  Florida  to  substantially  reduce 
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agent  travel.  To  support  this  IHP  initiative,  17  officers,  along  with  additional  sup- 
port personnel,  will  be  hired  in  fiscal  year  1995. 

On  April  7,  1994,  as  part  of  the  enhanced  IHP  in  the  State  of  Florida,  the  INS 
signed  a  Memorandum  of  Understanding  (MOU)  with  Governor  Chiles  of  Florida. 
The  MOU  states  in  part  that  the  Governor  will  grant  non-violent  alien  inmates  con- 
ditional commutations  of  their  sentences,  if  the  alien  concedes  deportability,  EOIR 
issues  a  final  order  of  deportation,  and  the  INS  expeditiously  removes  the  alien  from 
the  United  States.  As  of  September  14,  113  nonviolent  criminal  aliens  have  been 
granted  clemency  under  this  program. 

CALIFORNIA 

On  December  19,  1994,  INS  approved  the  Enhanced  IHP  Plan  for  California.  The 
plan  identifies  11  intake/reception  sites  for  alien  identification  and  processing.  Prior 
to  the  enhancement,  INS  officers  were  traveling  to  62  correctional  facilities  in  order 
to  identify  and  process  criminal  aliens  incarcerated  in  California  state  correctional 
facilities.  Moreover,  deportation  hearings  for  aliens  contesting  their  deportability 
were  most  often  held  at  an  INS  detention  facility  afler  they  had  served  their  sen- 
tences. Now,  all  identified  deportable  criminal  aliens  with  INS  detainers  will  be  af- 
forded a  deportation  hearing  through  the  IHP  prior  to  their  release  to  INS. 

The  California  Department  of  Corrections  agreed  in  1993  to  move  Mexican  felons 
to  two  facilities  close  to  the  Mexican  border  and  other  aliens  to  a  third  site,  where 
IHP  deportation  hearings  would  be  held.  Under  the  enhanced  plan,  immigration 
judges  will  dedicate  more  time  to  the  3  hearing  sites  to  accommodate  the  increase 
in  the  number  of  hearings.  Additionally,  the  Administration  will  hire  a  total  of  21 
officers  plus  support  stall  in  fiscal  year  199S  to  accomplish  the  INS  goal  of  expedit- 
ing the  removal  of  criminal  aliens  in  the  state. 

ILLINOIS 

The  INS  approved  Enhanced  IHP  Plan  for  the  State  of  Illinois  will  add  3  INS  em- 
ployees in  fiscal  year  1995  to  accomplish  the  goal  of  expediting  criminal  alien  re- 
moval. With  the  added  resources,  INS  will  identify  and  process  all  incarcerated 
criminal  aliens,  an  increase  from  the  present  90%. 

OTHER  STATES 

With  the  additional  funds  requested  for  fiscal  year  1996,  we  will  enhance  the 
IHPs  in  Arizona  and  New  Jersey.  With  this  expansion,  the  enhanced  IHP  programs 
will  cover  more  than  80  percent  of  the  foreign-bom  felons  incarcerated  in  state  insti- 
tutions. 

State  Criminal  Alien  Assistance  Program  (SCAAP) 

Section  501  of  the  Immigration  Reform  and  Control  Act  of  1986  (IRCA)  authorized 
the  establishment  of  the  State  Criminal  Alien  Assistance  Program  (SCAAP),  which 
provides  reimbursement  to  the  states  for  the  costs  incurred  for  imprisonment  of  ille- 
gal aliens  convicted  of  a  felony.  The  Department  of  Justice  appropriation  for  fiscal 
year  1995  allocated  $130  million  for  the  SCAAP.  Forty -two  million  dollars  was  dis- 
tributed to  7  states  at  the  beginning  of  the  year;  the  remainder  will  be  distributed 
in  the  fourth  quarter. 

The  President's  fiscal  year  1996  budget  includes  $300  million  to  assist  states  with 
the  costs  of  incarcerating  criminal  aliens,  an  increase  of  $170  million  over  last  year. 
This  is  the  maximum  amount  authorized  in  fiscal  year  1996  by  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of  1994.  The  Clinton  Administration  is  the  first 
to  request  funds  from  Congress  to  reimburse  the  states  for  the  costs  of  incarcerating 
criminal  aliens. 

Administrative,  Judicial,  and  Stipulated  Deportation 

The  INS  is  implementing  administrative  and  judicial  deportation  as  statutorily 
authorized  and  conducting  stipulated  deportation  programs  in  certain  INS  districts. 

administrative  deportation 

The  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994  authorized  specially 
designated  INS  ofilcers  to  order  the  deportation  of  criminal  aliens  in  lieu  of  a  hear- 
ing before  an  immigration  judge.  These  provisions  would  only  apply  in  the  case  of 
aliens  who  are  convicted  of  aggravated  felonies,  are  not  lawful  permanent  resident 
aliens,  and  are  not  eligible  for  any  relief  from  deportation  under  the  Immigration 
and  Nationality  Act  (INA).  A  proposed  final  rule  to  implement  this  administrative 


11 

deportation  procedure  will  be  published  next  week.  INS  expects  to  publish  the  final 
rule,  complete  a  manual,  and  begin  training  INS  officers  and  attorneys  in  May, 
1995.  This  program  will  streamline  the  deportation  process  for  aggravated  felons 
who  are  not  eligible  to  apply  for  relief  from  deportation. 

JUDICIAL  DEPOKTATION 

The  Immigration  and  Technical  Corrections  Act  of  1994  authorized  judicial  depor- 
tation at  the  request  of  the  United  States  Attorney  and  concurrence  of  INS.  Under 
this  provision,  United  States  District  Court  judges  have  jurisdiction  to  enter  a  judi- 
cial order  of  deportation  at  the  time  of  sentencing  against  an  alien  whose  criminal 
conviction  causes  the  alien  to  be  deportable  under  Section  241(aX2XA)  of  the  INA 
(which  relates  to  conviction  for  certain  crimes  involving  moral  turpitude  or  for  an 
aggravated  felony).  Guidance  has  been  distributed  to  all  INS  distridt  directors  for 
immediate  implementation  of  the  program  in  cooperation  with  the  Department  of 
Justice  and  all  United  States  Attorneys'  offices. 

STIPULATED  DEPORTATION 

INS,  with  the  cooperation  of  the  EOIR,  has  developed  a  stipulated  deportation 
program  in  certain  INS  districts.  The  program  is  designed  to  expedite  the  removal 
of  non-violent  criminals  by  the  parties  agreeing  to  the  entry  of  stipulated  orders  of 
deportation  by  an  immigration  judge  without  the  calendaring  of  a  hearing.  Thus, 
aliens  who  are  deportable  can  be  expeditiously  removed  from  the  United  States, 
rather  than  serve  lengthy  prison  sentences.  This  reduces  crowded  immigration  dock- 
ets, and  eliminates  delays  and  detention  costs.  EOIR  published  a  proposed  rule  on 
May  13,  1994,  and  will  publish  a  final  rule  shortly.  INS  will  immediately  inform 
all  prosecutors  and  INS  field  offices  about  the  regulation  and  the  availability  of  the 
program  at  both  the  plea-bargaining  stage  and  during  incarceration  of  criminal 
aliens. 

The  process  relies  on  cpaick  identification  of  individuals  arrested  for  state  mis- 
demeanors and  non-violent  felonies.  ENS  supplies  state  prosecutors  with  the  infor- 
mation needed  to  initiate  the  "stipulated"  or  "front-end"  deportation  process,  in 
which  negotiated  plea  bargains  and  voluntary  deportation  is  offered  rather  than 
trials  and  jail  time  or  probation.  In  addition  to  the  Texas  and  Florida  programs,  de- 
scribed below,  San  Antonio,  Texas,  and  Arlington,  Virginia  participate  in  some  ver- 
sion of  this  program.  In  San  Antonio,  50-60  percent  of  deportable  inmates  have 
opted  for  this  type  of  deportation. 

TEXAS  STIPULATED  DEPORTATION  HEARING  PROGRAM 

The  Texas  Stipulated  Deportation  Hearing  Program,  which  has  been  operational 
since  1988,  enables  certain  state  incarcerated  criminal  alien  inmates  to  elect  to  stip- 
ulate to  a  final  deportation  order  without  the  necessity  of  a  personal  appearance  be- 
fore an  immigration  judge.  Since  the  order  is  final  prior  to  the  alien's  release  from 
incarceration,  he  or  she  can  be  removed  from  the  United  States  immediately  upon 
completion  of  the  criminal  sentence.  The  State  of  Texas  employs  a  staff  of  attorneys 
who  provide  legal  services  to  state  penitentiary  inmates.  These  attorneys  are  au- 
thorized to  represent  the  criminal  alien  inmate  in  stipulated  deportation  proceed- 
ings. If  the  inmate  chooses  to  participate  in  the  program,  the  staff  attorney  assists 
the  alien  in  completing  all  the  required  paperwork  and  files  a  notice  of  appearance. 
The  documents  are  forwarded  to  the  immigration  judge  who  then  issues  a  final 
order  of  deportation. 

FLORIDA  STIPULATED  DEPORTATION  PROGRAM 

The  Florida  Stipulated  Deportation  Program  was  initiated  in  December  1994  as 
a  3-month  pilot  project.  Participants  include  four  Florida  counties:  Dade,  Broward, 
Monroe  and  Palm  Beach.  Under  this  initiative,  criminal  aliens  who  are  arrested  by 
state  and  local  law  enforcement  officials  for  misdemeanor  or  non-violent  felony  vio- 
lations are  referred  to  the  INS  and,  if  determined  to  be  deportable,  are  placed  in 
immigration  proceedings  in  lieu  of  criminal  prosecution.  Criminal  cases  may  also  be 
resolved  through  plea  negotiations  which  include  stipulated  deportation.  This  initia- 
tive addresses  the  financial  impact  and  prison  space  problems  created  by  alien 
criminal  offenders  and  enables  the  state  to  concentrate  its  limited  resources  on  the 
more  violent  ofienders.  Cases  are  resolved  through  deportation  proceedings  and  re- 
moval from  the  United  States  rather  than  through  criminal  prosecutions,  incarcer- 
ation, and  probation.  It  should  be  noted  however,  that  3  out  of  the  4  participating 
counties  are  not  referring  cases  to  the  program,  preferring  criminal  prosecution. 
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CALIFORNIA  STIPULATED  DEPORTATION  FOR  CRIMINAL  RE-ENTRY  VIOLATIONS 

In  the  Southern  Judicial  District  of  California  in  San  Diego,  a  stipulated  deporta- 
tion and  exclusion  program  is  in  effect  which  allows  for  the  deportation  and  exclu- 
sion of  aliens  who  are  being  charged  with  felony  criminal  violations  of  reentry  or 
attempted  reentry  after  deportation,  by  the  United  States  Attorney.  The  alien 
pleads  guilty  to  the  criminal  charge  in  tne  United  States  District  Court.  As  part  of 
the  plea  agreement,  the  alien  agrees  to  be  deported  or  excluded  from  the  United 
States.  This  is  accomplished  in  one  of  two  ways,  either  by  written  stipulation  or  ac- 
tual appearance  before  an  immigration  judge.  In  either  case,  a  written  order  of  de- 
portation or  exclusion  is  entered  by  an  immigration  judge.  The  alien  subsequently 
reappears  before  the  United  States  District  Court  Judge  lor  sentencing  for  his  crimi- 
nal conviction. 

Criminal  Alien  Identification  Programs 

The  INS  has  four  different  criminal  alien  identification  programs:  the  California 
Department  of  Justice  (CAL/DOJ)  Criminal  Alien  Identification  Project;  Florida's 
conditional  commutation  of  sentence  program;  ENFORCE,  INS'  automated  informa- 
tion system  which  identifies  and  tracks  deportable  aliens;  and  the  Law  Enforcement 
Support  Center. 

CALIFORNIA  CRIMINAL  ALIEN  IDENTIFICATION  PROJECT 

The  INS  and  the  State  of  California  agreed  to  a  joint  project  focusing  upon  the 
identification  and  removal  of  previously  deported  criminal  aliens.  The  project  tar- 
gets aliens  who  have  been  deported  through  the  Institutional  Hearing  Program 
(IHP)  and  aliens  convicted  of  aggravated  felonies  who  have  been  deported  through 
proceedings  in  an  ENS  district.  This  ioint  initiative  enables  local  law  enforcement 
officers  to  identify  previously  deported  criminal  aliens  and  creates  a  mechanism  for 
immediate  INS  response.  Under  the  plan  INS  sends  the  fingerprints  of  these  de- 
ported criminal  aliens  to  California  authorities  for  inclusion  in  their  state-wide, 
automated  fingerprint  data  base.  The  state  enters  an  alert  on  the  alien's  criminal 
history  record  which  indicates  that  the  alien  has  previously  been  deported.  When 
an  arrest  is  made  by  a  local  law  enforcement  agency,  the  suspect's  fingerprints  are 
run  against  the  CAL/DOJ  fingerprint  record.  If  the  suspect  is  a  previously  deported 
criminal  alien  whose  prints  have  been  registered  by  INS  in  the  CAL/DOJ  data  base, 
the  criminal  history  alert  is  activated.  Upon  notification  and  INS  verification,  the 
INS  will  take  custody  of  the  alien  either  to  present  the  case  for  Federal  criminal 
prosecution  or  to  commence  administrative  deportation  proceedings  to  again  remove 
the  alien,  unless  unrelated  criminal  proceedings  are  contemplated. 

FLORIDA  MOU 

The  INS  and  the  Florida  Board  of  Executive  Clemency  (the  Board)  entered  into 
a  Memorandum  of  Understanding  in  April  1994,  whereby  the  state  screens  the  in- 
mate population  in  order  to  identify  certain  non-violent  criminal  aliens  and  refers 
the  selected  names  to  the  INS  for  determination  of  alien  status.  If  the  alien  is  deter- 
mined to  be  deportable,  the  INS  initiates  immigration  proceedings.  To  avail  him  or 
herself  of  this  initiative,  the  alien  must  admit  and  concede  to  the  charges  and  fac- 
tual allegations  which  form  the  basis  of  the  deportation  or  exclusion  action  and 
must  waive  all  rights  to  appeal  any  order  of  deportation  or  exclusion  issued  pursu- 
ant to  and  based  upon  the  alien's  appearance,  admissions  and  concessions  before  an 
immigration  judge.  The  cases  are  then  reviewed  by  the  Board  which  grants  eligible 
alien  inmates  conditional  commutations  of  sentence  in  accordance  with  rules  estab- 
lished by  the  Board.  No  inmate  will  receive  a  conditional  commutation  of  sentence 
unless  he  or  she  strictly  complies  with  the  terms  of  the  Board's  executive  order. 

Enforce 

The  INS  recognizes  the  need  to  automate  and  integrate  many  of  the  processes  it 
currently  eniploys  to  identify  and  track  criminal  and  other  aliens  for  eventual  depor- 
tation. ENFORCE  is  an  automated  information  system,  presently  being  developed, 
to  support  INS  Service-wide  case  tracking  and  central  reporting  of  statistics.  This 
automated  system  will  allow  INS  field  offices  to  access  a  common  data  base  and 
communicate  with  each  other  by  computer,  thus  facilitating  the  tracking  of  criminal 
aliens  from  point  of  arrest  through  actual  physical  removal  from  the  United  States. 

This  Subcommittee  has  asked  for  specific  information  on  criminal  aliens  who  have 
been  identified  and  where  they  are  in  the  removal  process.  The  present  data  sys- 
tems of  INS  do  not  distinguish  alien  felons  from  other  deportable  aliens,  except  for 


13 

reporting  in  the  aggregate  the  number  of  aHens  removed  on  criminal  grounds.  We 
recognize  this  deficiency,  and  will  correct  it  when  ENFORCE  is  fully  developed  and 
implemented  in  all  district  ofiices. 

LAW  ENFORCEMENT  SUPPORT  CENTER 

•^''  The  Anti-Drug  Abuse  Act  of  1988  and  the  Immigration  Act  of  1990  directed  the 
Attorney  General  to  make  available  to  Federal,  state,  and  local  law  enforcement 
agencies  computer-based  INS  alien  information  resources,  on  a  24-hour,  7  day-a- 
week  basis,  to  help  identify  suspected  criminal  aliens  arrested  for  aggravated  felo- 
nies. Funding  to  operate  the  Law  Enforcement  Support  Center  (LESC)  Pilot  this 
year  came  from  the  DOJ  Asset  Forfeiture  Account.  At  present,  the  LESC  operations 
are  limited  to  Arizona  law  enforcement  agencies,  but  pending  evaluation  of  the  pilot, 
will  be  expanded  nationwide  to  enable  over  10,000  law  enforcement  agencies  across 
the  country  to  seek  information  on  aliens  who  have  committed  aggravated  felonies. 

Law  Enforcement  Programs 

The  INS  is  participating  in  six  law  enforcement  programs:  the  Organized  Crime 
Drug  Enforcement  Task  Force,  the  Organized  Crime  and  Racketeering  Strike  Force, 
the  Violent  Gang  Task  Force,  the  Federal  Bureau  of  Investigation  anti-terrorist  ac- 
tivities, state  and  local  police  training,  and  the  National  Crime  Information  Center. 

organized  crime  drug  enforcement  task  force 

Since  1987,  the  INS  has  participated  in  the  Department  of  Justice  sponsored  Or- 
ganized Crime  Drug  Enforcement  Task  Force  (OCDETF)  to  investigate  criminal 
aliens  involved  in  narcotics  trafiicking  who  are  not  yet  incarcerated.  INS  brings  its 
unique  statutory  authority  and  expertise  to  this  multi-agency  effort  that  disrupts  or- 
ganizations involved  in  drug  trafiicking  and  related  crimes  of  violence. 

During  FY  1994,  INS  conducted  453  OCDETF  investigations,  which  resulted  in 
the  arrest  of  2,073  aliens,  and  the  deportation  of  258  aliens  from  the  United  States. 
INS  Special  Agents  participated  in,  or  were  responsible  for,  the  seizure  of  20,724 
kilograms  of  cocaine  and  39,601  pounds  of  marijuana;  3  kilograms  of  heroin;  847 
firearms;  $95,  974,464  in  U.S.  currency;  53  properties;  367  vehicles;  8  boats;  and  1 
aircraft. 

organized  crime  and  racketeering  strike  force 

The  INS  also  participates  in  the  Organized  Crime  and  Racketeering  Strike  Force 
(OCRSF)  of  the  Department  of  Justice.  Under  the  authority  of  the  Department  of 
Justice,  oflicers  investigate  complex  organized  crime  cases  involving  traditional  and 
emerging  organized  crime  groups,  which  are  based  in  and  prey  upon  ethnic  commu- 
nities. Through  these  investigations,  INS  identifies  aliens  actively  involved  in  crimi- 
nal activity. 

/  VIOLENT  gang  TASK  FORCE  (VGTF) 

As  part  of  the  Department  of  Justice's  initiative  against  brutal  street  crimes,  the 
Attorney  General  directed  ENS  to  establish  the  Violent  Gang  Task  Force  (VGTF)  on 
May  1,  1992.  The  VGTF  engages  in  proactive,  interagency,  multi-jurisdictional  law 
enforcement  operations  against  criminal  alien  gangs  and  gang  related  activities  re- 
sulting in  the  disruption  and  dismantling  of  such  gangs  and  the  removal  of  their 
members  and  associates  from  the  United  States.  During  fiscal  year  1994,  INS  VGTF 
units  completed  34  criminal  gang  investigations;  97  gang  related  cases  were  in 
progress  at  the  end  of  the  year.  Arrests  and  seizures  reported  for  the  year  included 
the  arrest  of  3,359  aliens  (of  whom  785  were  aggravated  felons),  and  the  conviction 
of  513  aliens  on  a  variety  of  criminal  charges.  In  its  first  two  years  of  operation, 
VGTF  agents,  in  collaboration  with  other  state  and  local  agencies,  seized  over  $241 
million  in  contraband,  including  $224  million  in  narcotics. 

ANTI-TERRORIST  EFFORTS 

In  1986,  INS  began  working  more  closely  with  the  Federal  Bureau  of  Investiga- 
tion (FBI)  in  identifying  and  coordinating  areas  of  responsibility  relative  to  aliens 
suspected  of  engaging  in  acts  of  terrorism.  This  joint  venture  has  enabled  both  agen- 
cies to  share  information  which  ultimately  could  render  an  alien  excludable  and/or 
deportable  from  the  United  States.  INS  agents  at  New  York  City  have  been  working 
directly  with  the  FBI  in  conjunction  with  the  investigation  and  prosecution  of  aliens 
involved  in  the  World  Trade  Center  bombing  in  1933. 
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TRAINING  STATE  AND  LOCAL  POLICE 

Together  with  the  International  Association  of  Chiefs  of  Police,  the  INS  has  devel- 
oped a  training  program  to  assist  local  law  enforcement  officers  to  understand  the 
laws  within  INS  jurisdiction  and  increase  interaction  between  agencies.  Funded  by 
Bureau  of  Justice  Assistance  grants,  the  first  training  session  was  held  in  Chicago, 
Illinois  in  1991.  Since  then,  11  other  cities  have  been  provided  with  this  invaluable 
training,  and  a  total  of  744  participants,  representing  373  agencies,  have  attended. 

NATIONAL  CRIME  INFORMATION  CENTER 

The  INS  is  placing  select  deportation  warrants  into  the  National  Crime  Informa- 
tion Center  (NCIC)  as  another  means  to  locate  and  remove  criminal  aliens  at  large 
in  the  United  States.  This  system  automates  the  exchange  of  information  on  crimi- 
nal ahens  between  the  NCIC  and  state  and  local  criminal  justice  agencies.  Because 
many  criminal  aliens  known  to  INS  cannot  be  maintained  m  a  penal  institution  nor 
in  the  limited  INS  detention  space  pending  securing  a  final  order  of  deportation, 
they  are  released  on  bond.  Many  of  these  aliens  do  not  surrender  for  deportation, 
when  their  hearings  and  appeals  are  completed.  Such  cases  have  been  placed  in 
NCIC.  Since  December  1,  1991,  a  total  of  501  such  aliens  have  been  apprehended 
by  local  police  ofticers  through  routine  NCIC  enforcement  checks  and  tnen  turned 
over  to  the  INS. 

Detention  Facilities 

One  of  the  most  important  deterrents  to  illegal  immigration  is  a  credible  and 
timely  threat  of  removal  for  violation  of  the  immigration  laws.  Too  often  aliens  fail 
to  appear  for  their  hearings  or  abscond  in  the  face  of  an  order  of  deportation.  The 
Administration's  proposed  budget  for  FY  1996  includes  an  enhancement  of  $166.2 
million  to  increase  the  Service's  detention  and  removal  capacity. 

The  FY  1996  resources  will  provide  an  additional  1,836  non  INS  detention  beds 
in  state,  local  and  contract  facilities,  as  well  as  976  beds  in  ENS  Service  Processing 
Centers — a  48%  increase  in  bedspace  over  FY  1995.  INS  will  purchase  new  vehicles 
to  support  a  comprehensive  transportation  network  and  enhance  an  aging  fleet.  An 
upgraaed  computerized  decision  support  system  will  also  allow  INS  officers  to  make 
enective  use  of  available  detention  space  nationwide,  and  identify  transportation 
modes  for  aliens  to  be  detained  and  removed  from  the  United  States. 

We  will  also  initiate  a  new  program  this  year  in  the  7  major  INS  district  offices 
to  seek  out  hi^  priority  absconders. 

Legislative  Proposals 

The  Administration  will  shortly  transmit  a  legislative  proposal  which  includes 
several  proposals  that  are  important  to  our  efforts  to  remove  criminal  and  unlawful 
aliens.  The  proposal  will  enhance  our  ability  to  remove  illegal  aliens  by  imposing 
penalties  on  aliens  who  willfully  fail  to  depart,  streamlining  the  appeals  process, 
and  restricting  relief  from  deportation. 

The  proposal  will  save  travel  and  hearing  time  and  resources  by  permitting  depor- 
tation proceedings  to  be  conducted  by  video  conference  or  telephone.  It  will  also  clar- 
ify the  authority  of  immigration  judges  to  issue  subpoenas  in  proceedings  under  sec- 
tions 236  (exclusion)  and  242  (deportation)  of  the  INA.  To  further  streamline  the 
process,  it  will  permit  the  entry  of  orders  of  exclusion  and  deportation  stipulated 
to  by  the  alien  and  the  INS,  and  provide  that  such  stipulated  orders  are  conclusive. 
By  regulation,  an  alien  who  stipulates  to  a  final  order  of  deportation  will  agree  in 
writing  to  waive  any  appeal  rights. 

To  reduce  the  incentive  for  prolonging  deportation  proceedings,  the  proposal  will 
limit  relief  under  section  212(c)  of  the  Act  to  a  person  who  has  been  lawfully  admit- 
ted to  the  U.S.  for  at  least  7  years,  has  been  a  lawful  permanent  resident  for  at 
least  5  years,  and  is  returning  to  such  residence  after  having  temporarily  proceeded 
abroad  not  under  an  order  of  deportation.  The  5-year  and  7-year  jperiods  would  end 
upon  initiation  of  exclusion  proceedings.  Also,  section  212(c)  relief  will  no  longer  be 
available  to  persons  in  deportation  proceedings,  but  only  to  persons  in  exclusion  pro- 
ceedings under  section  236.  Finally,  an  aggravated  felon  will  be  eligible  for  section 
212(c)  relief  only  if  he  has  been  sentenced  to  less  than  5  years,  in  the  aggregate, 
for  the  aggravated  felony  conviction  or  convictions.  Time  actually  served  will  not  be 
a  factor  in  determining  eligibility. 

We  will  also  propose  the  consolidation  of  two  existing  forms  of  relief  from  deporta- 
tion (suspension  of  deportation  under  section  244  and  a  waiver  of  deportability 
under  section  212(c))  into  one  form  of  relief  "Cancellation  of  Deportation.  A  lawful 
permanent  resident  would  be  eligible  for  cancellation  if  he  has  been  a  lawful  perma- 
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nent  resident  for  5  years,  has  resided  in  the  U.S.  after  lawful  admission  for  7  years, 
and  has  not  been  convicted  of  an  aggravated  felony  or  felonies  for  which  he  has  been 
sentenced,  in  the  aggregate,  to  a  term  or  terms  of  5  years  or  more.  Non-permanent 
residents  would  have  to  show  that  they  have  been  continuously  physically  present 
in  the  United  States  for  7  years  and  that  their  removal  would  cause  an  extreme 
hardship.  The  7-year  and  5-year  periods  would  end  with  the  issuance  of  an  Order 
to  Show  Cause  initiating  deportation  proceedings.  This  provision  would  clarify  an 
area  of  the  law  regarding  the  cutoff  periods  for  these  benefits  that  has  given  rise 
to  significant  litigation  and  the  application  of  different  rules  in  different  judicial  cir- 
cuits. 

We  would  also  amend  the  existing  provisions  for  voluntary  departure.  Pre-hearing 
voluntary  departure  may  be  granted  to  any  alien  other  than  an  aggravated  felon. 
The  Attorney  General  may  reouire  a  voluntary  departure  bond.  At  the  conclusion 
of  a  deportation  proceeding,  voluntary  departure  may  be  granted  only  if  the  person 
has  been  of  good  moral  character  for  5  years  prior  to  the  order,  is  not  deportable 
under  certain  criminal  or  national  security  grounds,  and  demonstrates  by  clear  and 
convincing  evidence  that  he  has  the  means  to  depart  the  United  States  and  intends 
to  do  so.  The  alien  could  be  required  to  post  a  voluntary  departure  bond.  Any  alien 
who  failed  to  depart  within  the  time  set  for  voluntary  departure  would  be  subject 
to  civil  penalties  of  $500  per  day.  Judicial  review  of  voluntary  departure  oraers 
would  be  limited. 

The  Administration  is  committed  to  ensuring  that  aliens  in  deportation  proceed- 
ings are  afforded  appropriate  due  process;  however,  the  availability  of  multiple  lay- 
ers of  judicial  review  has  frustrated  the  timely  removal  of  deportable  aliens.  The 
proposal  will  rewrite  the  judicial  review  provisions  of  section  106  of  the  Act.  It  will 
provide  for  review  of  an  order  of  exclusion  to  be  in  the  Court  of  Appeals  instead 
of  District  Court  and  would  reduce  the  time  period  within  which  a  petition  for  re- 
view could  be  filed.  It  will  also  provide  that  the  administrative  findings  of  fact  un- 
derlying an  order  of  exclusion  or  deportation  may  not  be  overturned  unless  a  reason- 
able at^udicator  would  be  compelled  to  conclude  to  the  contrary.  Review  of  orders 
of  deportation  against  aggravated  felons  will  be  limited. 

The  proposal  will  authorize  appropriations  of  funds  to  conduct  a  pilot  program  or 
programs  to  study  the  effect  of  increasing  the  availability  of  pro  bono  counsefing  and 
representation  on  the  efficiency  of  deportation  and  exclusion  proceedings  against  de- 
tained aliens. 

The  proposal  wUl  also  make  several  amendments  to  the  judicial  deportation  provi- 
sions of  the  Act,  including  authorizing  district  courts  to  enter  a  judicial  order  of  de- 
portation when  the  sentence  imposea  on  an  aUen  before  the  court  causes  the  alien 
to  be  deportable  or  if  the  alien  nas  previously  been  convicted  of  an  aggravated  fel- 
ony. Current  law  limits  judicial  deportation  to  aliens  previously  convicted  of  an  ag- 
gravated felony. 

We  look  forward  to  working  with  the  Committee  to  craft  bipartisan  legislation 
that  deters  illegal  alien  entry  and  presence,  while  maintaining  opportunities  for 
legal  immigrants  to  contribute  to  our  economy  and  society. 

Conclusion 

A  strong  partnership  among  the  Federal  government,  the  states,  and  local  juris- 
dictions is  essential  for  effective  immigration  law  enforcement.  This  is  particularly 
true  when  dealing  with  criminal  aliens  and  the  impact  these  individuals  have  on 
state  and  Federal  correctional  systems.  Again,  the  identification,  location,  and  re- 
moval of  criminal  aliens  from  the  United  States  have  been  made  one  of  the  highest 
priorities  of  the  INS.  Because  it  is  so  important,  we  are  addressing  it  at  the  Federal, 
state,  and  local  levels. 

Effective  immigration  enforcement  also  requires  an  expectation  that  all  aliens 
who  receive  final  orders  of  deportation  will  be  removed.  The  IHP  expansion,  planned 
with  fiscal  year  1995  and  fiscal  year  1996  resources,  and  the  legislative  proposals 
which  we  will  submit  should  dramatically  increase  the  removal  of  criminal  aliens 
and  will  reduce  the  proportion  of  our  detention  space  devoted  to  criminal  aliens. 
This  in  turn  will  allow  us  to  detain  more  administrative  cases  pending  their  depor- 
tation and  exclusion  hearings. 

I  thank  you  for  your  attention  and  will  be  happy  to  answer  any  questions  you  may 
have. 
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Mr.  Smith.  Thank  you,  Mr.  Aleinikoff. 

STATEMENT  OF  ANTHONY  C.  MOSCATO,  DIRECTOR,  EXECU- 
TIVE OFFICE  FOR  IMMIGRATION  REVIEW,  ACCOMPANIED  BY 
PAUL  SCHMIDT,  CHAIRMAN,  BOARD  OF  IMMIGRATION  AP- 
PEALS, AND  HON.  MICHAEL  J.  CREPPY,  CHIEF  IMMIGRATION 
JUDGE 

Mr.  MosCATO.  Thank  you,  Mr.  Chairman.  Good  morning.  We're 
pleased  to  be  here  this  morning  to  discuss  immigration  matters  in 
general — ^if  you  can  hear  me 

Mr.  Smith.  Sure.  I'd  pull  that  over  [referring  to  the  microphone]. 

Mr.  MosCATO  [continuing].  To  discuss  immigration  matters  in 
general  and  the  Executive  Office  for  Immigration  Review  in  par- 
ticular. 

As  you  are  aware,  EOIR  is  growing  dramatically  this  year.  In  re- 
sponse to  the  expectation  of  significantly  greater  caseload  in  the 
asylum  and  criminal  alien  programs,  as  well  as  a  continuing  need 
to  handle  our  very  large  existing  caseload.  Congress  appropriated 
some  224  positions  and  $17  million  in  additional  resources  in  fiscal 
year  1995.  Building  on  a  base  of  550  positions,  this  is  an  expansion 
of  over  40  percent.  The  increased  appropriation  will  fund  over  60 
new  immigration  judges  and  110  support  staff  in  some  20  cities 
around  the  country.  It  will  also  fund  an  additional  20  Board  of  Im- 
migration Appeals  lawyers  and  a  larger  Board  of  Immigration  Ap- 
peals, going  from  5  to  9  members. 

With  regard  to  the  immigration  judge  program,  we've  allocated 
those  new  positions,  40  to  the  asylum  program,  15  to  the  enhanced 
institutional  hearing  program,  and  8  to  assist  in  our  current  proc- 
essing of  the  caseload  in  both  of  those  areas.  The  63  new  judges 
are  being  selected  from  a  pool  of  over  700  applicants  based  on  rig- 
orous background  screening  and  interviews,  with  final  review  and 
approval  by  the  Deputy  Attorney  General  and  the  Attorney  Gen- 
eral. Thirty-two  of  those  judges  have  been  interviewed,  selected, 
and  are  coming  onboard  as  we  speak. 

I  should  note  that  I  referenced  the  allocation  between  the  institu- 
tional hearing  program  and  the  asylum  program.  I  will  note  that 
judges  are  generally  trained  in  all  areas  and  may  be  moved  be- 
tween those  substantive  areas,  depending  on  how  the  caseload 
breaks. 

There  are  two  substantive  areas  of  operation  in  which  the  com- 
mittee has  indicated  direct  and  immediate  interest:  the  criminal 
alien  institutional  hearing  program  and  the  asylum  program.  The 
asylum  program  has  been  in  existence  for  a  number  of  years,  and 
the  administration's  new  comprehensive  asylum  reform,  which  will 
streamline  the  asylum  process,  has  affected  our  role  in  asylum  ad- 
judications. 

The  new  asylum  regulations,  which  went  into  effect  on  January 
4,  1995,  have  imposed  additional  requirements  on  us.  For  the  first 
time,  our  immigration  judges  are  faced  with  target  dates  for  action, 
and  because  INS  has  indicated  that  it  will  be  filing  as  many  as 
100,000  to  150,000  new  asylum  cases  each  year  with  our  immigra- 
tion judges,  we  are  looking  at  a  potential  massive  increase  in  case- 
load. 
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Pursuant  to  those  regulations  and  in  order  that  we  may  cope 
with  the  projected  caseload,  asylum  applications  filed  with  the  im- 
migration court  are  being  prioritized,  so  that  as  new  applications 
come  in,  we  can  handle  tnem  within  the  180  days  called  for  under 
the  new  regulations.  Since  INS  will  utilize  the  first  60  days  of  that 
period  to  make  its  initial  asylum  determinations,  our  system  is  de- 
signed so  that  our  immigration  judges  may  complete  the  cases  re- 
ferred to  us  within  the  remaining  120  days. 

Notwithstanding  the  anticipated  increase  in  asylum  receipts  and 
the  substantial  impact  of  the  regulations  on  the  operation  of  the 
immigration  court,  it's  also  essential  for  us  to  protect  the  due  proc- 
ess rights  of  the  asylum  applicants.  With  this  in  mind,  our  immi- 
gration judges  must  continue  to  g^ve  consideration  to  requests  from 
all  parties  for  time  to  present  their  cases  adequately  at  their  merit 
hearings. 

In  addition  to  the  asylum  process,  the  criminal  alien  program, 
which  involves  institutional  hearings  at  facilities  around  the  coun- 
try, is  a  critical  element  of  our  work.  The  goal  of  the  IHP  is  to  com- 
plete all  cases  prior  to  the  release  of  the  alien  from  incarceration 
to  ensure  that  he  or  she  does  not  slip  through  the  cracks  in  the 
event  that  the  final  decision  is  to  deport  or  exclude. 

The  IHP  is  composed  of  Federal,  State,  and  municipal  hearing 
programs  but,  of  these,  the  major  focuses  to  date  have  been  on  Fed- 
eral and  State  programs.  IMF's  are  among  our  top  priority.  Federal 
IHP  facilitates  hearings  for  inmates  in  Federal  custody  by  cen- 
tralizing dispersed  inmate  population  at  designated  BOP  facilities. 
Currently,  alien  inmates  requiring  an  immigration  hearing  are 
being  moved  to  one  of  seven  facilities  which  have  the  capability  of 
handling  both  male  and  female  inmates  at  all  security  levels. 

The  State  IHP  today  includes  coordinated  efforts,  as  Mr. 
Aleinikoff  referred  to,  in  some  40-plus  States,  at  the  District  of  Co- 
lumbia, Puerto  Rico,  and  the  Virgin  Islands.  However,  the  focus  of 
the  State  IHP,  again,  as  he  noted,  has  been  the  big  five  States  hav- 
ing the  largest  incarcerated  alien  populations:  New  York,  Texas, 
Florida,  California,  and  Illinois.  We  expect  that  in  1996  Arizona 
and  New  Jersey  will  also  become  part  of  that  enhanced  program. 

At  EOIR,  we  have  a  criminal  alien  unit  which  works  not  only 
with  all  of  our  judges  and  all  of  our  offices  across  the  country,  but 
also  coordinates  our  actions  with  prison  officials  around  the  coun- 
try and  with  the  Immigration  Service  to  ensure  that,  as  we  move 
forward,  we  can  coordinate  our  activities.  We  work  closely  with  all 
of  those  offices  on  a  continuing  basis  and  have  received  excellent 
cooperation. 

The  number  of  immigration  judge  hearings  completed  as  a  result 
of  IHP  has  been  steadily  rising.  For  example,  in  fiscal  year  1990 
the  number  of  completions  was  3,358.  By  1992  that  number  was 
6,783,  and  in  1994  we  completed  11,614.  With  the  administration 
program  in  this  area,  we  expect  those  numbers  to  rise  steadily. 

I'd  like  to  thank  you  for  this  opportunity  to  highlight  our  key  ini- 
tiatives. We  look  forward  to  continuing  to  work  with  the  cornmittee 
and  developing  the  best  and  fairest  and  most  efficient  administra- 
tive hearing  appeal  system.  We'll  be  happy  to  answer  any  questions 
that  you  may  have. 

[The  prepared  statement  of  Mr.  Moscato  follows:] 
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Prepared  Statement  of  Anthony  C.  Moscato,  Director,  Executive  Office  for 

Immigration  Review 

Good  Morning,  Mr.  Chairman,  Committee  Members,  I  am  pleased  to  be  here  be- 
fore you  this  morning  to  discuss  immigration  matters  in  general  and  the  Executive 
Office  for  Immigration  Review  in  particular.  This  is  a  critical  time  for  the  resolution 
of  immigration  issues  in  the  United  States.  The  immigration  program  is  a  major  pri- 
ority for  the  entire  Executive  Branch,  including  the  Department  of  Justice.  Concerns 
about  the  costs  and  burdens  associated  with  iflegal  immigration  have  been  raised — 
in  a  direct  fashion — by  several  "high  impact"  states.  At  the  same  time,  the  Congnress 
is  in  the  midst  of  a  comprehensive  review  of  cost,  funding,  and  efficiency  in  all  Fed- 
eral programs,  including  immigration. 

In  short,  virtually  every  component  of  (jovemment  with  responsibility  and  con- 
cern for  immigrants  in  the  United  States  is  mobilized,  active,  and  interested  in  the 
resolution  of  problems  associated  with  immigration.  This  is  a  wonderful  opportunity. 
While  we  may  not  initially  agree  upon  the  Dest  solutions,  we  eventually  can  reach 
answers  together.  Hearings  such  as  this  are  critical  to  our  mutual  efibrt. 

Turning  to  the  Executive  Office  for  Immigration  Review  (EOIR)  and  its  role  in  the 
issues  under  consideration,  this  is  a  very  exciting  and  challenging  time  for  us.  Over 
the  last  10  months,  virtually  the  entire  senior  staff  has  changed.  The  Department 
has  selected  a  new  Director,  a  new  Chairman  for  the  Board  of  Immigration  Appeals, 
a  new  Chief  Immigration  Judge,  and  a  new  Associate  Director.  Two  of  those  ap- 
pointees, who  run  critical  elements  of  EOIR,  are  with  me  here  today.  It  gives  me 
great  pleasure  to  introduce  them  to  the  Committee:  Paul  Schmidt  who  was  recently 
selected  as  Chairman  of  the  Board  of  Immigration  Appeals  and  Michael  Creppy  who 
has  been  the  Chief  Immigration  Judge  for  nearly  one  year. 

As  you  are  aware,  EOIR  is  growing  dramatically  this  year.  In  response  to  the  ex- 
pectation of  a  significantly  greater  caseload  in  the  asylum  and  criminal  alien  pro- 
grams, as  well  as  a  continuing  need  to  handle  the  very  large  existing  caseloads  that 
test  our  agency  every  day,  Congress  appropriated  some  224  positions  and  $17  mil- 
lion in  additional  resources  in  1995  from  the  Crime  Control  Fund.  Building  on  a 
base  of  550  positions  and  $49  million,  this  is  an  expansion  of  over  40  percent.  The 
increased  appropriation  will  fund  over  60  new  Immigration  Judges,  110  support 
staff,  and  20  Board  of  Immigration  Appeals  attorneys  in  some  20  locations  around 
the  country. 

Immigration  Judges  preside  over  deportation  proceedings,  exclusion  proceedings, 
and  related  matters.  They  conduct  adversarial  proceedings  which  include  due  proc- 
ess protections  such  as  a  formal  record,  right  to  counsel,  and  the  right  to  present, 
examine,  and  object  to  evidence.  They  decide  thousands  of  cases  throughout  the 
United  States  dealing  with  such  sensitive  areas  as  asylum. 

We  have  aDocated  our  new  Immigration  Judge  positions  as  follows:  40  to  asylum; 
15  to  the  enhanced  Institutional  Hearing  Program;  and  8  to  assist  our  current  Im- 
migration Judges  in  handling  the  existing  caseload  in  those  areas.  The  63  new 
judges  are  being  selected  from  a  pool  of  over  700  applicants  based  on  rigorous  back- 
ground screening  and  interviews,  with  final  review  and  approval  by  the  Deputy  At- 
torney General. 

When  our  new  judges  come  on  board,  they  go  through  a  tough  training  program. 
First,  we  bring  them  to  Washington,  D.C.,  for  a  New  Immigration  Judges  Training 
Conference  which  lasts  for  a  week.  On  the  first  day,  the  new  Immigration  Judges 
attend  an  8-hour  refresher  course  on  immigration  law  taught  by  an  experienced  Im- 
migration Judge.  Then,  during  the  course  of  the  week -long  training  program,  they 
are  taught  the  fundamental  skills  related  to  being  an  Immigration  Judge.  They  are 
required  to  preside  over  three  different  mock  nearings  during  which  they  are 
videotaped.  At  the  end  of  each  mock  hearing,  they  are  crititjued  by  their  classmates. 
At  the  end  of  the  week,  they  sit  down,  one-on-one,  with  an  experienced  judge  who 
reviews  their  videotape  with  them  and  critiques  their  performance  in  all  three  mock 
hearings.  Following  that  week,  each  new  judge  is  sent  to  a  city,  other  than  the  city 
where  he  or  she  wul  sit  permanently,  where  they  are  "mentored"  by  an  experienced 
judge,  who  sits  with  them  on  the  bench  as  they  hear  cases.  This  process  is  designed 
to  give  the  new  judges  a  chance  to  "get  their  feet  wet"  in  a  city  away  from  home, 
so  they  will  feel  more  comfortable  when  they  ascend  their  own  bench.  Upon  their 
return  to  their  home  court,  each  new  judge  is  assigned  a  mentor  to  provide  guidance 
and  answer  questions  during  the  initial  period  on  the  bench. 

The  recruitment  and  selection  of  our  new  judges,  and  the  support  staff — along 
with  the  acquisition  of  new  courtroom  space  and  the  myriad  otner  support  serv- 
ices— have  been  the  major  thrusts  in  the  Immigration  Judge  program  this  year.  Tal- 
ented, well-trained  stafT  will  enable  us  to  handle  the  significant  projected  increases 
in  both  asylum  and  Criminal  Alien  Program  cases  that  are  forecast  for  the  future. 
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The  Immigration  Judge  program  is  not  the  only  one  undergoing  major  changes. 
The  Board  oT  Immigration  Appeals  (Board)  is  also  undergoing  a  significant  expan- 
sion, as  well  as  a  series  of  major  changes. 

As  you  know,  the  Board  considers  appeals  from  decisions  of  Inmiigration  Judges 
in  deportation  and  exclusion  cases.  This,  of  course,  includes  Inunigration  Judge  deci- 
sions in  criminal  alien  cases.  The  Board  also  decides  appeals  from  decisions  by  Im- 
migration and  Naturalization  Service  (INS)  Directors  in  certain  family  visa  petition, 
administrative  fine,  and  waiver  cases. 

During  FY  1994,  the  Board  decided  ajpproximately  12,500  appeals.  This  is  a  250 

gercent  increase  in  the  number  of  appellate  decisions  during  the  past  decade.  The 
oard  is  averaging  over  1,0(X)  decisions  a  month  during  the  first  5  months  of  FY 

1995.  The  nuniber  of  appeals  received  has  continued  to  increase  to  an  average  of 
nearly  1,400  monthly. 

The  Board  has  done  a  good  job  of  deciding  criminal  alien  appeals  on  a  priority 
r-  basis.  During  FY  1994,  the  Board  completed  over  1,000  criminal  alien  cases  in  an 
average  time  of  29  days  from  receipt.  Most  criminal  alien  cases  were  decided  in 
three  weeks  or  less. 

The  Board  is  currently  undergoing  a  period  of  management  and  structural  change 
which  will  improve  its  capacity  to  deal  efficiently  with  its  increasing  caseload  and 
to  provide  needed  guidance  to  Immigration  Judges,  the  public,  and  the  INS.  In  this 
light,  we  will  expand  the  size  of  th  3  Board  from  its  traditional  five  to  nine  Members. 
In  addition,  by  using  Immigration  Judges  sitting  by  designation,  the  Board  has  been 
operating  with  two  panels  of  three  Board  Members  each.  The  increase  in  the  size 
of  the  Board  will  permit  at  least  three  panels  to  operate  full  time,  with  consider- 
ation being  ^ven  to  maintaining  a  fourth  panel  to  facilitate  backlog  reduction.  The 
attorney  stall  of  the  Board  will  also  increase  by  approximately  one-third  by  the  end 
of  the  fiscal  year. 

We  also  are  considering  management  initiatives  to  improve  the  Board's  case  man- 
agement system  and  provide  more  guidance  to  Immigration  Judges  through  an  in- 
crease in  the  number  of  precedent  decisions. 

EOIR's  third  major  program  element  is  the  Office  of  the  Chief  Administrative 
Hearing  Oflicer  (OCAHO).  The  Chief  Administrative  Hearing  Officer  manages  the 
Administrative  Law  Judge  (ALJ)  program.  ALJs  preside  over  hearings  involving  em- 
ployer sanctions  and  document  fraud  cases  brougnt  by  the  INS,  and  anti-discrimina- 
tion cases  brou^t  by  the  Office  of  Special  Counsel  for  Immigration  Related  Unfair 
Eimjloyment  Practices  (OSC). 

The  ALJ  function  will  expand  in  the  near  future  because  the  INS  and  the  OSC 
are  increasing  work  in  this  area.  As  part  of  the  FY  1996  budget  request,  the  INS 
is  requesting  significant  additional  resources  in  support  of  a  major  new  initiative 
to  enhance  its  interior  enforcement,  to  support  task  force  and  other  special  oper- 
ations which  will  target  employer  sanctions  and  document  fraud  violations. 

The  resulting  employer  sanctions,  anti-discrimination,  and  document  fraud  case- 
load will  be  ac^udicated  by  EOIR.  As  a  consequence,  these  initiatives  will  require 
a  program  increase  of  eight  ALJs  and  sixteen  support  staff  positions  in  fiscal  year 

1996,  which  has  been  requested. 

In  addition  to  these  general  activities,  there  are,  as  well,  two  substantive  areas 
of  operation  in  which  the  Committee  has  indicated  direct  and  immediate  interest: 
the  Criminal  Alien  Institutional  Hearing  Program  and  the  Asylum  Program.  Each 
area  of  activity  is  currently  undergoing  significant  expansion. 
~^  The  Asylum  program  has  been  in  existence  for  a  number  of  years.  The  Adminis- 
tration's new  comprehensive  asylum  reform  program  which  will  streamline  the  asy- 
lum process  has  affected  EOIR's  role  in  asylum  adjudications.  The  new  asylum  regu- 
lations which  went  into  effect  on  January  4,  1995,  have  imposed  additional  require- 
ments on  EOIR.  For  the  first  time,  we  are  faced  with  target  dates  for  Immigration 
Judge  action  (90  to  120  days)  and  because  the  INS  has  indicated  that  it  will  be  fil- 
ing between  100,000  and  150,(X)0  new  asylum  cases  a  year  with  our  Immigration 
Judges,  a  potentially  massive  increase  in  workload. 

Pursuant  to  the  new  asylum  regulations,  asylum  applications  filed  with  the  Immi- 
gration Court  are  prioritized  so  that  they  may  be  completed  within  180  days  from 
filing  at  INS  to  completion  at  EOIR.  Since  ENS  will  utilize  the  first  60  days  of  that 

feriod  to  make  its  initial  asylum  determination,  EOIR's  system  is  designed  so  that 
mmigration  Judges  may  complete  these  cases  within  120  days. 

Notwithstanding  the  anticipated  increase  in  asylum  receipts  and  the  substantial 
impact  of  the  new  asylum  regulations  on  the  operation  of  the  Immigration  Court, 
it  is  also  essential  to  protect  the  due  process  rights  of  the  asylum  applicant.  With 
this  in  mind.  Immigration  Judges  must  continue  to  give  due  consideration  to  re- 
quests from  all  parties  for  time  to  present  their  cases  adequately  at  merits  hearings. 
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To  ensure  that  we  can  deal  with  this  increase,  the  Office  of  the  Chief  Immigration 
Judge  (OCIJ)  has  established  a  modified  version  of  differential  case  management  for 
use  in  the  Immigration  Court.  This  method  calls  for  designating  "priority"  cases, 
which  wiU  be  cafendared  to  an  expedited  hearing  track.  Asylum  cases  filed  by  the 
INS  within  its  sixty-day  portion  ol  the  process  will  be  designated  for  priority  hear- 
ings. To  ensure  that  we  minimize  loss  of  time  in  the  filing  of  cases  by  the  INS,  each 
of  the  INS  asylum  offices  can  now  obtain  priority  Master  Calendar  hearing  dates 
for  Affirmative  Asylum  Applications  by  accessing  EOIR's  computer  system  (ANSIR) 
directly.  EOIR's  calendaring  software  provides  the  place,  date,  and  time  of  Master 
Calendar  hearings  to  the  Asylum  Officer,  who  includes  this  information  on  or  with 
the  cheirging  document  and  makes  personal  service  on  the  applicant.  We  are,  in  es- 
sence, permitting  the  INS  to  schedule  these  cases  and  make  personal  service  on  the 
alien  to  speed  the  process  along.  Implementation  of  the  new  asylum  regulations  will 
propel  the  Immigration  Court  into  one  of  the  most  challenging  phases  of  immigra- 
tion case  adjudication  we  have  ever  faced. 

Under  the  new  asylum  regulations,  asylum  applicants  whose  cases  are  denied  by 
an  Immigration  Judge  within  the  180-day  period  mentioned  previously  will  not  re- 
ceive employment  authorization.  We,  therefore,  anticipate  greatly  increased  JM^es- 
sure  on  the  Board  to  adjudicate  appeals  from  such  cases  in  a  priority  basis.  This, 
in  turn,  will  require  a  careful  balancing  with  the  Board's  current  priorities  for  Insti- 
tutional Hearing  Program  (MP),  detained,  and  visa  petition  cases. 

In  addition  to  the  asylum  process,  the  Criminal  Alien  Progiam,  which  involves  in- 
stitutional hearings  at  facilities  around  the  country,  is  a  critical  element  in  our 
workload. 

The  goal  of  the  IHP  is  to  complete  all  cases  prior  to  release  of  the  alien  from  in- 
carceration, to  ensure  that  he  or  she  does  not  "slip  through  the  cracks"  in  the  event 
that  the  final  decision  is  to  deport  or  exclude.  The  IHP  is  comprised  of  Federal, 
state,  and  municipal  hearing  programs.  Of  these,  the  major  focuses  are  on  the  Fed- 
eral and  state  programs.  IHP  cases  are  among  our  top  priority  cases  and  special 
attention  is  paid  to  their  timely  completion. 

The  IHP  facilitates  expeditious  hearings  for  inmates  in  Federal  custody  by  cen- 
tralizing dispersed  inmate  populations  at  designated  Bureau  of  Prison  facilities. 
Currently,  alien  inmates  requiring  an  immigration  hearing  are  being  moved  to  one 
of  seven  Federal  facilities,  which  have  the  capability  of  handling  both  male  and  fe- 
male inmates  at  all  security  levels. 

The  state  EHP  program  today  includes  coordinated  efforts  in  all  fifty  state  Depart- 
ments of  Corrections,  the  District  of  Columbia,  Puerto  Rico,  and  the  Virgin  Islands. 
However,  the  focus  of  the  state  IHP  is  on  what  is  referred  to  as  the  "Big  5"  states 
having  the  largest  incarcerated  alien  populations:  New  York,  Texas,  Florida,  Califor- 
nia, and  Illinois.  Arizona  and  New  Jersey  cases  will  also  receive  special  focus  in 
1996. 

We  have  a  criminsd  alien  unit  at  EOIR  which  works  with  prison  officials  and  the 
INS  to  assure  careful  coordination  of  the  program.  We  work  closely  with  these  offi- 
cials on  a  continuous  basis  and  have  received  excellent  cooperation. 

The  number  of  Immigration  Judge  hearings  completed  as  a  result  of  the  IHP  has 
steadily  increased.  For  example,  in  fiscal  year  1990,  the  number  of  completions  was 
3,358.  In  FY  1991,  the  number  was  5,165.  In  FY  1992,  the  Immigration  Judges  com- 
pleted 6,783.  In  FY  1993,  the  number  increased  to  8,764.  For  FY  1994,  the  total 
IHP  completions  were  11,614.  As  we  add  resources  to  the  program,  we  expect  the 
number  of  case  completions  to  continue  to  rise. 

In  addition  to  the  IHP,  EOIR  conducts  thousands  of  hearings  each  year  for  aliens 
with  criminal  convictions.  These  cases  are  conducted  at  INS  detention  facilities  in 
several  locations  for  those  in  the  custody  of  INS  and  also  at  immigration  courts  in 
cities  throughout  the  United  States. 

Tliank  you  for  this  opportunity  to  highlight  the  key  initiatives  and  programs  of 
the  Executive  Office  for  Immigration  Review.  We  look  forward  to  continuing  to  work 
with  the  Committee  in  developing  the  best,  fairest,  and  most  efficient  administrative 
hearing  and  appeal  system.  I  will  be  pleased  to  answer  any  questions  that  you  may 
have. 

Mr.  Smith.  Thank  you,  Mr.  Moscato. 

Mr.  Aleinikoff,  let  me  begin  my  questions  with  you.  Last  Septem- 
ber in  the  New  York  Times  there  was  an  article  that  quoted  you 
as  saying,  "I  go  around  telling  people  this  is  not  the  deportation 
and  detention  service.  This  is  the  Immigration  and  Naturalization 
Service."  Now  I  understand  the  balance  that  that  might  imply,  but 
it  also  appears  that  you  might  be  minimizing  the  deportation  re- 
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sponsibilities  of  the  INS.  Would  you  want  to  comment  on  that 
statement? 

Mr.  Alee^ikoFF.  I  don't,  think  it  would  surprise  you  if  I  told  you 
it  was  taken  out  of  context,  Mr.  Chairman,  but  you're  exactly  right, 
that  the  purpose  of  that  comment  was  to  say  that  there  is  a  bal- 
ance that  has  to  be  maintained  in  the  Immigration  Service  as  to 
both  service  and  deportation.  If  I  had  been  interviewed  on  criminal 
aliens,  I  think  I  would  have  said  we  need  to  be  more  a  deportation 
and  detention  service.  I  think  we  have  fallen  short  in  the  past,  and 
I  think  that  the  money  the  President  is  requesting  is  going  to  put 
us  back  on  track  to  restoring  credibility. 

Mr.  Smith.  OK  A  big  part  of  what  I  think  we're  going  to  discover 
today  has  to  do  with  numbers.  So  I  want  to  start  off  with  some 
questions  that  go  to  the  number  of  incarcerated  criminal  aliens. 
For  example,  how  many  are  currently  in  Federal  prisons  today? 

Mr.  Aleinikoff.  The  numbers  we  have — let's  see  if  I  can  find 
this  for  you. 

Mr.  Smith.  And  if  you  want  to  also  be  looking  for  these  numbers, 
I'm  looking  for  the  number  of  criminal  aliens  in  Federal  prisons 
and  also  in  State  facilities  as  well. 

Mr.  Aleinikoff.  Currently,  there  are  about  29,000 — let  me  see 
if  I  can  get  these  exactly  for  you,  Mr.  Chairman.  I  have  them  in 
the  testimony. 

There  are  69,926  foreign-born  nationals  currently  incarcerated  in 
State  correctional  facilities.  As  I  said,  81  percent  of  these,  about 
56,000,  are  in  the  seven  States  I've  identified:  California,  Texas, 
Florida,  New  York,  Illinois,  New  Jersey,  and  Arizona. 

Mr.  Smith.  Roughly  70,000  in  States,  and  did  you  say  about 
30,000  in  Federal  prisons? 

Mr.  Aleinikoff.  No,  I'm  sorry — that's  correct.  Now  in  saying 
that,  of  course,  there  are  about  27,000  in  the  Federal  facilities. 

Mr.  Smith.  Twenty-seven  thousand. 

Mr.  Aleinikoff.  Those  are  numbers  for  foreign-born.  Not  all  of 
them  may  be  deportable  criminal  aliens.  Some  of  them  may  be  nat- 
uralized citizens.  Some  may  have  forms  of  relief  available  to  them. 

Mr.  Smith.  Nationally,  as  I  understand  it,  about  80  percent  of 
those  foreign-bom  are  deportable;  is  that  correct? 

Mr.  Aleinikoff.  That's  correct. 

Mr.  Smith.  Also,  we  don't  have  figures  for  local  jails,  I  don't  be- 
lieve. 

Mr.  Aleinikoff.  That  is  correct. 

Mr.  Smith.  When  it  comes  to  these  individuals  who  are  foreign- 
born,  doesn't  the  INS  rely  upon  them  to,  in  effect,  volunteer  where 
they  are  from?  In  other  words,  you  ask  them  where  they  are  from, 
and  if  they  say  from  a  foreign  country,  they're  down  as  foreign- 
born,  but  if  they  say  they're  from  some  place  in  the  United  States, 
is  there  any  check  made  to  see  whether  they're  giving  you  a  truth- 
ful statement  or  not? 

Mr.  Aleinikoff.  We  don't  currently  check  that.  We  do  go  after 
the  foreign-bom.  We  have  not  had  indications  that  has  been  a 
problem,  although  we  are  increasingly  becoming  concerned  about 
false  claims  of  citizenship.  In  fact,  it's  why  we  don't  rely  on  the  Bu- 
reau of  Prisons,  who  does  ask  whether  someone's  a  citizen  or  not. 
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We  will  take  the  foreign -bom  data  first  and  not  rely  simply  on  an 
assertion  of  citizenship  because  it's  important  to  investigate  that. 

Mr.  Smith.  But  right  now  there  is  no  check  made  on  whether 
somebody  is  making  a  false  statement  as  far  as  citizenship  goes  or 
not? 

Mr.  Aleinikoff,  I  don't  believe  so,  unless  that  comes  to  us 
through  some  other  means. 

Mr.  Smith.  OK.  Is  it  difficult  for  you  to  obtain  the  information 
you  need  from  State  facilities  as  far  as  the  number  of  foreign-bom? 

Mr.  Aleinikoff.  It  has  not  been  a  problem.  Under  earlier  legisla- 
tion the  Congress  adopted,  the  States  are  required  to  turn  the  in- 
formation over  to  us,  and  we  have  been  receiving  it  from  State  pris- 
ons. 

Mr.  Smith.  OK  I  had  understood  that  in  some  instances  the 
States  were  reluctant  to  pass  on  that  information.  You  say  that's 
not  a  problem? 

Mr.  Aleinikoff.  We  have  pretty  much  resolved  that.  We  think 
we  have  very  good  data  on  this  now. 

Mr.  Smith.  Do  you  make  any  effort  to  get  that  type  of  informa- 
tion, which  is  to  say  the  number  of  foreign-bom  who  have  been  in- 
carcerated, from  localities,  from  cities? 

Mr.  Aleinikoff.  We  don't  do  it  across  the  board.  What  we  hope 
to  do  is  go  into  several  of  the  large  county  jails.  As  you  probably 
know,  we  have  had  an  institutional  hearing  program  in  the  L.A. 
County  Jail  for  some  time.  We  hope  to  do  more  moving  into  those 
facilities.  It's  difficult  to  operate  those  programs  on  local  and  coun- 
ty jails  because  the  sentences  are  so  short  for  many  of  the  offend- 
ers, and  many  of  them  may  not  have  committed  crimes  which 
render  them  deportable. 

Mr.  Smith.  Right.  Let  me  go  back  to  these  figures.  You  have, 
roughly,  70,000  in  State  institutions,  27,000  in  Federal  prisons 

Mr.  Aleinikoff.  Yes,  sir. 

Mr.  Smith,  [continuing].  Which  is  what,  99,000,  let's  say  100,000 
criminal  aliens  in  State  and  Federal  facilities.  OK  Out  of  those 
100,000,  how  many  of  those  individuals  are — and  then  we  know 
about  80  percent  of  them,  about  80,000,  are  deportable.  Of  those 
80,000,  what  will  happen  to  them?  How  many  will  actually  be  de- 
ported? 

Mr.  Aleinikoff.  When  we  get  our  institutional  hearing  program 
up  and  running  in  these  major  States,  virtually  all  will  be  deported 
through  the  IHP. 

Mr.  Smith.  How  many  are  being  deported  today? 

Mr.  Aleinikoff.  Last  year  we 

Mr.  Smith.  Say  in  1993  how  many  were  deported  of  the  80,000. 

Mr.  Aleinikoff.  Last  year— in  fiscal  year  1993,  20,000  criminal 
aliens  were  deported;  in  1994,  21,900  were  deported. 

Mr.  Smith.  OK  How  many  total  criminal  aliens  were  there  that 
year? 

Mr.  Aleinikoff.  It  would  be  fairly  close  to  the  100,000,  sir,  but 
let  me  remind  you  that  to  say  that  there  are  100,000,  even  80,000, 
deportable  aliens  in  prison  doesn't  mean  that  we  could  deport  them 
all  because  many  of  them  are  serving  multiyear  sentences.  So  you 
need  to  factor  in  how  many  actually  would  be  released  each  year. 
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Mr.  Smith.  Right.  Is  it  a  fair  statement  to  say — and  I  believe  this 
is  the  case — back  in  1993,  the  last  year  for  which  you  have  figures, 
about  40,000  criminal  aliens  were  deportable,  of  whom  about  half 
were  actually  deported? 

Mr.  Aleinikoff.  I  don't  have  that  figure  in  front  of  me.  I  would 
be  surprised  if  it  is  that  high.  I  believe  that  we  were  getting  a  high 
percentage,  and  certainly  we're  getting  a  higher  percentage  now, 
and  will  get  a  much  higher  percentage  in  the  years  ahead. 

Mr.  Smith.  I'll  come  back  to  that  in  just  a  minute.  The  gen- 
tleman from  Texas,  Mr.  Bryant,  is  recognized. 

Mr.  Bryant  of  Texas.  Thank  you. 

Mr.  Aleinikoff,  I  don't  think  you've  already  answered  this  ques- 
tion. If  you  have,  I  apologize.  But  have  the  States  been  complying 
with  the  requirement  from  the  1990  act  to  provide  the  Federal  Gov- 
ernment with  certified  records  of  convictions  of  aliens  within  30 
days? 

Mr.  Aleinikoff.  We  have  had  very  good  cooperation  with  the 
States  on  convictions.  We've  had — I  think  the  only  minor  problem 
in  the  IHP  has  been  in  the  State  of  New  York  because  of  where 
the  records  are  kept.  They're  kept  in  local  courts.  They  don't  follow 
the  alien  and  the  file,  and  it's  a  problem  we've  got  to  solve  because 
we  end  up  sending  INS  personnel  down  to  the  local  courts  to  locate 
the  convictions  in  order  to  do  the  IHP,  and  that's  a  nut  we've  got 
to  crack  in  days  ahead. 

Mr.  Bryant  of  Texas.  What  can  we  do  to  help  you  crack  that? 

Mr.  Aleinikoff.  I  think  we  can  handle  it,  but  if  we  need  more 
assistance,  well,  we'll  give  a  call  for  help. 

Mr.  Bryant  of  Texas.  OK.  My  staff  prepared  a  table  for  you, 
based  upon  your  testimony 

Mr.  Aleinikoff.  Yes. 

Mr.  Bryant  of  Texas  [continuing].  Displaying  the  total  numbers 
of  aliens  removed  or  projected  to  be  removed  from  fiscal  years  1993 
through  1996.  All  of  these  figures  are  taken  from  page  2  of  the  pre- 
pared statement  that  you  gave  us,  and  I  wanted  to  ask  you  to  fill 
in  the  blanks  for  us. 

I'm  particularly  interested  in  finding  out  whether  or  not  the  sub- 
committee can  expect  that  the  figures,  criminal  alien  removals  for 
fiscal  year  1995,  will  increase  substantially  from  the  totals  pro- 
vided for  fiscal  year  1994. 

Mr.  Aleinikoff.  Yes,  I'll  be  delighted  to  provide  those  to  you,  sir. 
Our  projections  for  fiscal  year  1995  are  as  follows:  we  believe  that 
we'll  deport  25,600  noncriminal  aliens,  and  that's  an  increase  of 
about  8,000  from  fiscal  year  1994.  We  expect  to  deport  about 
23,250  criminal  aliens,  which  is  up  about  2,000  from  1994,  and 
about  8,000  of  those  will  be  through  the  IHP,  for  a  total  of  about 
48,850,  if  my  mathematics  are  correct  here,  over  about  39,000  for 
fiscal  year  1994. 

Mr.  Bryant  of  Texas.  Well,  assuming  that  you  can  reach  your 
goal  for  deportation  of  criminal  aliens  in  1996,  fiscal  year  1996,  do 
you  have  an  estimate  of  the  percentage  of  criminal  aliens  in  Fed- 
eral or  State  custody  who  would  be  eligible  for  removal  from  the 
United  States  at  the  conclusion  of  their  sentence  but  who  will  not 
be  deported? 
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Mr.  Aleinikoff.  We  expect — we — in  1996,  we  expect  to  remove 
virtually  all  aliens  who  complete  their  sentences  that  year  in  those 
seven  target  States  and  the  Federal  Bureau  of  Prisons.  That  is  the 
goal  of  the  enhanced  IHP.  That's  58,000.  In  fact,  the  58,000  num- 
ber is  higher  than  the  number  of  aliens  who  will  complete  their 
sentences  because  we  hope  to  use  the  money,  the  $117  million 
we've  used,  to  go  out  and  look  for  criminal  aliens  who  have  ab- 
sconded in  the  past.  So  we'll  be  deporting  more  people  than  receive 
final  orders  in  1996. 

Mr.  Bryant  of  Texas.  Let  me  ask  vou  to  tell  us  again  how  much 
in  additional  funding  the  Clinton  administration  has  asked  for  to 
support  additional  criminal  alien  removals. 

Mr.  Aleinikoff.  The  Clinton  administration  has  requested  $177 
million,  and  it's  broken  down  into  a  number  of  categories.  The  larg- 
est chunk  would  go  for  increased  detention  space.  We're  asking  for 
about,  I  think,  2,800  additional  beds  to  be  funded.  Another  large 
portion  will  go  for  what  we  call  absconder  teams.  These  will  be 
agents  who  go  out  and  look  for  people  who  previously  have  not 
shown  up  for  deportation  and  have  absconded.  There  will  also  be 
money  set  aside  for  a  computerized  system  that  will  help  us  detain 
and  transport  people  in  a  more  efficient  manner.  Hopefully,  when 
everything  is  up  and  running  in  years  ahead,  when  we  arrest — 
when  we  take  custody  of  criminal  aliens,  at  the  very  beginning 
we'll  be  able  to  locate  beds  to  put  them  in  and  get  the  most  effi- 
cient transportation  to  get  them  to  that  facility.  So  these  are  the 
enhancements  we're  looking  for  in  1996. 

Mr.  Bryant  of  Texas.  I  assume  that  this  additional  funding  is 
necessary  to  achieving  the  figures  which  you  just 

Mr.  Aleinikoff.  It  is  absolutely  necessary,  sir.  We  cannot  do  the 
job  we  have  to  do  without  additional  funding  to  do  it. 

Mr.  Bryant  of  Texas.  OK,  I  have  no  further  questions. 

Mr.  Moorhead  [presiding].  Thank  you. 

The  gentleman  from  California  is  recognized. 

Mr.  Bono.  Thank  you,  Mr.  Chairman. 

A  couple  of  questions:  What  happens  if  criminals  don't  do  time? 
How  do  you  track  them? 

Mr.  Aleinikoff.  For  the  criminals  who  plead  to  time  served  or 
are  released  on  probation,  we  do  not  currently  track  them. 

Mr.  Bono.  And  criminals  that  don't  do  time  because  the  prisons 
are  full  or  the  jails  are  full? 

Mr.  Aleinikoff.  That's  correct,  sir.  Because  of  our  scarce  re- 
sources, we  have  targeted  our  resources  in  the  State  prisons  and 
the  Federal  prisons  with  the  most  serious  criminals  to  make  sure 
that  we  remove  those  people,  and  we  use  the  State  sentencing  as 
a  mark  of  the  seriousness  of  the  offense. 

Mr.  Bono.  The  INS  data  base  is  a  tracking  system.  Can  it  dif- 
ferentiate because  someone's  deportable  as  a  criminal  or  for  other 
reasons? 

Mr.  Aleenekoff.  We  do  measure  criminal  deportations.  That's 
how  I  was  able  to  provide  the  figures  to  Mr.  Bryant  a  moment  ago. 
But  we  are  enhancing  the  computer  system.  We've  got  a  new  com- 
puter system  that  will  be  called  Enforce,  which  we  were  dem- 
onstrating in  the  Capitol  earlier  this  morning,  which  will  be  a 
state-of-the-art  tracking  system.   Previously,  we  had  started  our 


j 


30 

tracking  at  the  issuance  of  the  order  to  show  cause,  which  is  the 
document  that  initiates  the  deportation  proceeding.  We  will  now  be 
tracking  from  time  of  apprehension,  time  of  arrest,  time  people 
come  into  our  custody  or  are  interviewed  in  the  IHP.  When  this 
gets  online,  we  will  have  better  data  for  this  committee  than  we've 
been  able  to  have  in  the  past. 

Mr.  Bono.  It's  not  making  that  distinction  now? 

Mr.  Aleinikoff.  It  is — we  are — ^yes,  we  are  currently  tracking 
now  the  number  of  criminal  aliens  that  we  deport.  Those  numbers 
are  kept. 

Mr.  Bono.  When's  the  new  system  going  online? 

Mr.  Aleinikoff.  The  new  system  should  be  online — the  En- 
hance— there's  another  system  we  call  DACS,  which  stands  for,  I 
believe,  deportable  alien  control  system. 

Mr.  Bono.  Right,  that's  the  one  I'm  referring  to. 

Mr.  Aleinikoff.  Right.  That  enhancement  is  going  on,  in  place 
now.  What  we  have  done  recently  is  we  have  had  a  meeting  at 
headquarters  in  the  last  month  with  representatives  from  the  field 
and  the  regions  to  come  in,  work  through  our  DACS  program. 
We've  developed  a  protocol  for  tracking.  We're  going  to  provide 
training  in  the  field  for  people  to  use  the  DACS  system  and  make 
sure  that  everybody  who  needs  a  computer  to  enter  DACS  informa- 
tion has  that  information.  We  expect  to  have  that  system  up  and 
running  better  within  a  matter  of  months. 

Mr.  Bono.  OK.  So  DACS  is  going  to  be — that's  going  to  be  en- 
hanced in  a  few  months? 

Mr.  Aleinikoff.  Yes,  sir. 

Mr.  Bono.  The  only  other  comment  I  want  to  make  is  that,  as 
you  just  gave  us  these  numbers  and  you  said  that  seven  States — 
you  can  imagine  how  that  impacts  those  States  because  that's  a  lot 
of  numbers  in  a  small  area,  and  that  impact  is  a  tremendous  bur- 
den on  the  State.  And  in  the  INS  hearings,  when  I  hear  testimony 
from  INS,  it  appears  that  the  INS  keeps  giving  us  testimony  to  say 
that  everything's  really  great  and  fine,  but  right  now  our  jails  are 
full  in  California,  and  the  problem  is  maxed  out.  So  it  does  disturb 
me  somewhat  when  I  hear  everything's  hunky-dory  at  INS. 

And,  on  the  other  hand,  when  you — when  we  hear  testimony 
from  you  and  then  hear  testimony  from  other  agencies  that  work 
with  you,  they  say  they  can't  give  us  certain  data  because  you  don't 
have  it.  And  so  there's  conflicting  testimony. 

And  one  of  the  things  that  Government  is  very  good  at  is  taking 
good  money  and  using  that  as  a  solution  to  a  problem  and  really 
not  addressing  the  problem.  So  I  would  like  to  be  certain  that  any 
additional  funds  that  come  forward  is  to  start  addressing  the  prob- 
lems, recognize  that  what's  happening  now  is  not  working  to  date, 
at  least  in  my  State,  and  that  unless  there  are  some  drastic 
changes,  then  we  are,  in  fact,  taking  money  and  using  that  as  a 
solution.  And  if  money  alone  is  the  solution,  it  won't  work,  and  I 
hope  you  recognize  that.  I  don't  want  to  support  a  program  like 
that  any  longer.  I  came  here  to  try  to  find  a  program  that  will  work 
for  my  State  and  all  the  other  States  as  far  as  this  problem,  this 
concern,  and  it's  a  major  problem  that  does  finally  wind  up  in  the 
Federal  Government's  lap. 
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Mr.  Aleenikoff.  I  appreciate  your  comments,  Mr.  Bono,  and  we 
are  proposing  a  program  that  we  believe  in.  Let  me  say  a  little  bit 
about  it.  I  am  not  here  testifying  that  all  is  fine.  We  have  too  many 
criminal  aliens  in  jail.  We  have  too  many  criminal  aliens  that  we 
don't  deport.  But  what  I  am  proposing,  what  I'm  saying,  is  that  we 
are  committed  to  doing  something  serious  about  it.  And  I  want  to 
try  to  persuade  you  that  the  money  we're  asking  for  here  is  exactly 
the  right  solution  of  these  problems.  Let  me,  if  I  could,  detail  three 
examples. 

First,  the  institutional  hearing  program:  currently,  as  you  know, 
there  are  many  criminal  aliens  in  State  jails.  We  have  over  the  last 
few  years  been  able  to  reach  some  of  them  while  they  are  serving 
their  sentences,  have  immigration  judges,  immigration  attorneys  go 
into  the  State  facilities  and  conduct  deportation  hearings,  but  we 
have  not  been  able  to  do  nearly  enough  on  that. 

The  money  that  we  have  gotten  in  1995  and  that  we're  request- 
ing for  1996  will  permit  us  to  reach  literally  100  percent  of  the 
criminal  aliens  in  the  State  of  California  prisons.  What  that  means 
for  the  American  taxpayer  is  they  don't  pay  to  detain  aliens  once 
the  sentence  is  completed.  Right  now,  if  we  don't  get  to  them  while 
they're  in  prison,  we  take  custody  at  the  end  of  their  sentence.  We 
put  them  in  an  INS  detention  facility  and  the  American  taxpayer 
pays. 

The  purpose  of  the  enhanced  IHP's  is  to  be  able  to  have  those 
hearings  done  while  the  person  is  in  State  custody.  So  we  only  pay 
once  for  it.  Moreover,  if  we  are  successful  in  the  IHP,  we  are  also 
freeing  up  INS  detention  space  for  other  aliens.  So,  for  example, 
part  of  the  money  that  we're  requesting  will  permit  us  to  go  out 
and  look  for  aliens  who  have  absconded,  who  have  not  shown  up 
for  deportation.  Because  of  the  IHP,  we  will  have  space  in  our  de- 
tention facilities  to  pick  those  people  up,  detain  them,  and  have 
them  removed.  So  it  is  a  comprehensive  package,  we  think,  that 
really  will  give  us  a  lot  more  bang  for  the  buck. 

Mr.  Bono.  OK.  Mr.  Chairman,  can  I  respond? 

Mr.  MooRHEAD.  You're  recognized. 

Mr.  Bono.  Well,  thank  you  for  recognizing  that,  and  the  pro- 
grams sound  good.  I  mean,  that's — that  is  good,  and  I  appreciate 
the  fact  that  you  recognize  these  problems  do  exist  and  that  you're 
going  to  go  after  them,  and  that's  the  right  thing  to  do:  recognize 
the  problems;  know  they  exist;  know  they're  big  problems,  and  then 
go  after  them. 

I  just  want  to  comment  to  you  that,  in  return,  I  will  be  watching 
this  issue  closely  to  be  sure  that  you  do  recognize  that  there  are 
enormous  problems  there,  and  that  I  am  supportive  to  you  trying 
to  solve  these  problems.  You  have  all  the  support  you  can  possibly 
have,  but  I  won't  be  supportive  to  not  addressing  those  problems 
and  correcting  them. 

Thank  you. 

Mr.  MooRHEAD.  The  gentleman's  time  has  expired. 

I  recognize  the  gentleman  from  California,  Mr.  Berman, 

Mr.  Berman.  Well,  thank  you,  Mr.  Chairman. 

Just  along  the  lines  of  the  previous — my  colleague  from  Califor- 
nia, the  Budget  Committee  has  come  up  with  a  budget  resolution 
that  takes  about  $5  billion  out  of  the  crime  trust  fund  that  was  ap- 
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propriated,  authorized  and  created  last  year.  Am  I  correct  in  think- 
ing that  your  request  for  additional  funds  is  part  cf  the — is  from 
money  coming  out  of  that  crime  trust  fund? 

Mr.  Aleemikoff.  Excuse  me  one  second.  Let  me  check. 

Mr.  Herman.  This  is  pursuant  to  the 

Mr.  Aleenikoff.  Yes. 

Mr.  Herman  [continuing].  Crime  bill  last  year;  is  that  right? 

Mr.  AlI']INIKOFF.  I  believe  $30  million  comes  out  of  tne  crime 
trust  fund;  $147  million  is  new  money. 

Mr.  Herman.  New  money?  You're  seeking  money  not  authorized 
by  last  year's  crime  bill? 

Mr.  Aleinikoff.  I  believe  that's  correct. 

Mr.  Herman.  OK  But  part  of  it  is  the  money  authorized  by  last 
year's 

Mr.  Aleinikoff.  Thirty  million  is  the  money  authorized 

Mr.  Herman.  What  happens  if  you  don't  get  that  $30  million  and 
the  additional  money  you're  seeking?  What  happens  to  your  pro- 
grams? 

Mr.  Aleinikoff.  Well,  we  would  have  to  downscale  our  estimates 
as  to  what  we  can  do.  I  mean,  we  will  try  to  be  as  efficient  as  we 
can.  We  can  do  some  of  the  IHP  enhancements  with  money  we 
have  onboard,  but  to  do  the  kind  of  work  in  terms  of  building  the 
detention  space,  in  terms  of  having  absconders  located  and  re- 
moved, that  requires  additional  resources  for  us. 

Mr.  Herman.  This  issue  of  absconders  located  and  removed,  I 
missed  the  testimony  and  I'm  not  sure  I  fully  understand  the  crimi- 
nal alien  deportation  program.  Is  it — is  it  the  objective  of  INS  to 
be  able  to  take  any  criminal  alien  in  a  State  prison — and  I  guess 
that  means  convicted  of  a  felony  and  sentenced  to  State  prison — 
from  that  prison,  either — and  deport  them  or  to  a  detention  center 
awaiting  deportation?  Is  that  a 

Mr.  Aleinikoff.  Yes,  sir. 

Mr.  Herman  [continuing].  Is  that  the  goal? 

Mr.  Aleinikoff.  That  is  the  goal.  The  goal  is  to  actually  com- 
plete the  processing  while  they're  in  there,  while  they're  serving 
time  in  the  State  facility. 

Mr.  Herman.  All  right.  And  I  take  it  if  you  are — if  part  of  the 
money  is  to  look  for  absconders,  that  that  has  not  been  achieved 
in  the  past,  that  there  are  people  who  are  sentenced  to  State  prison 
who  are  not  here — well,  I  guess  this  isn't  even  about  people  who 
are  here  legally  or  not.  This  is  the — it's  either  category,  but  they're 
criminal  aliens  and  they  are  released  from  prison  and  not  put  into 
a  detention  center.  Either  you  weren't  able  to  know  about  them  or 
they  somehow  fell  through  the  cracks.  What  is  this  universe  of  ab- 
sconders? 

Mr.  Aleinikoff.  Right.  There  are  some  in  that  category.  They 
are  not  large  in  terms  of  the  IHP  States.  Most  of  the  people  who 
complete  their  sentence  we  take  into  custody.  There  are  some 
small,  but  unknown  number  of  people  we  simply  didn't  get  a 
chance  to  interview,  but  there  are  people  in  previous  years  who  ab- 
sconded who  are  there.  There  are  also  the  people  mentioned  before 
in  the  hearing  who  were  sentenced  to  probation  or  parole  and 
never  served  time  that  we  could  seek  to  identify.  There  are  also 
county  jails,  large  county  jails,  that  have  felons  in  them,  because 
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there  wasn't  room  in  a  State  facility  perhaps,  that  we  could  go 
after  as  well  who  mav  have  been  released  without  us  knowing 
them.  But  the  "absconder"  teams  would  be  looking  for  noncriminals 
as  well,  other  profiled  people  that  we  think  we  should  remove. 

Mr.  Berman.  All  right.  And  the  seven  States,  have  missed  your 
initial  testimony,  I  assume  California  is  one  of  those  seven  States? 

Mr.  Aleinikoff.  Yes,  sir,  California  has  the  largest  State  alien 
criminal  population  of  any  State. 

Mr.  Berman.  And  with  this  new  money — let's  say  it's  appro- 
priated— could  we  make  a  statement  that  in  fiscal  year  1996,  es- 
sentially, you  would  have  the  resources,  essentially,  to  be  able  to 
interview  and  proceed  with  the  process  of  deportation  of  every 
criminal  alien  who  is  in  State  prison  in  California? 

Mr.  Aleinikoff.  We  believe  we  will.  We  certainly  will  be  able  to 
interview.  Now  there  may  be  a  few  aliens  who  have  forms  of  relief 
that  would  permit  them  to  appeal  their  cases  in  Federal  court  be- 
yond the  length  of  their  sentence,  depending  on  how  short  the  sen- 
tence may  be,  but  virtually  all  will  be  interviewed  and  processed 
through  the  immigration  judge  stage. 

We've  done  this  in  New  York.  The  New  York  IHP  is  now  fully 
up  and  running  as  of  last  year,  and  we  are  interviewing  100  per- 
cent of  the  criminal  aliens  tnat  come  into  that  district  now. 

Mr.  Berman.  So  then  one  could  say  that,  with  possibly  a  very 
few  exceptions,  one  could  expect  that  if  you  get  the  resources,  we 
can  essentially  go  back  to  our  State  and  say  no  criminal  alien  will 
be  released  wnen  their  sentence  is  served  back  into  the  population; 
they  will  be  deported  or  detained  pending  deportation? 

Mr.  Aleinikoff.  Well,  you  can  say  that  right  now.  We  are — even 
if  we  do  not  finish  the  hearing  process  while  the  person's  serving 
their  State  sentence,  we  take — we  put  detainers  on  them  and  take 
them  into  custody.  We're  required  by  law  to  do  that  for  aggravated 
felons,  but  we  take  criminal  aliens  coming  out  of  California,  put  de- 
tainers on  them,  take  them  into  our  custody.  What  we're  trying  to 
do  through  the  IHP  is  have  those  hearings  done  before  they're  re- 
leased. 

Mr,  Berman.  Right,  but  then — so  then  the  inadequacy  of  the  de- 
tention space  is  not  at  the  present  time  causing  the  criminal  aliens 
being  released  from  State  prison  not  to  be  detained 

Mr.  Aleinikoff.  That's  correct. 

Mr.  Berman  [continuing].  Causing  other  people  not  to  be  de- 
tained? 

Mr.  Aleinikoff.  That's  correct.  And  with  the  IHP,  we  will  be 
able  to,  if  we  complete  the  proceedings  while  people  are  serving 
their  sentences,  they'll  go  home  as  soon  as  they're  gone.  We  won't 
have  to  detain  them.  So  that  will  give  us  a  lot  of  new  beds  for  other 
people  at  large  to  detain  and  then  remove. 

Mr.  Berman.  Thank  you,  Mr.  Chairman. 

Mr.  MOORHEAD.  I  yield  5  minutes  to  myself. 

When  President  Clinton  was  in  Los  Angeles  almost  2  years  ago, 
one  of  the  things  that  he  spoke  to  us  about — and  I  think  both  Con- 
gressman Berman  and  I  were  present  at  the  time,  was  the  prospect 
of  having  an  agreement  with  Mexico  or  other  countries  where  some 
of  these  illegal  aliens  might  be  from  to  take  these  prisoners  off  of 
our  hands  and  put  them  in  those  countries.  He  gave  that  as  a  pri- 
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ority  project  he  v,  as  working  on.  I  haven't  heard  very  much  about 
that  since  then.  Is  that  working?  How  many  prisoners  have  actu- 
ally been  transferred  from  our  prisons  to  Mexico  or  any  of  the  other 
countries? 

Mr.  Aleinikoff.  In  1994  we  transferred  424  prisoners  abroad, 
and  we  expect  in  1995,  fiscal  year  1995,  to  transfer  500.  Most  of 
those  will  be  back  to  Mexico. 

Mr.  MooRHEAD.  Have  you  had  any  followup  on  how  many  of 
those  were  really  being  kept  in  prison  there,  how  many  released? 

Mr.  Aleinikoff.  This  is  a  problem  for  us.  Mexico,  under  the  trea- 
ty, is  supposed  to  provide  us  information.  I  think  they  have  not 
provided  information  for  a  number  of  years,  and  we  are  m  the  proc- 
ess of  talking  with  Mexico  to  have  that  guarantee  made.  It  gives 
us  concern  about  transferring  people,  essentially,  getting  them  out 
of  their  U.S.  sentences,  if  they're  released  upon  return.  And  we 
need  that  information  and  we're  seeking  that  information. 

Mr.  MooRHEAD.  Well,  do  we  have  any  kind  of  information  on 
these  incarcerated  illegal  aliens  who  have  been  sent  back  home 
after  their  term  is  over?  Are  they  returning  to  the  United  States? 
Have  we  had  anv  problems  of  that  kind  or  have  they,  for  the  most 
part,  stayed  put? 

Mr.  ALEmiKOFF.  It's  hard  to  get  firm  data  on  that,  I'm  sure  you 
can  appreciate,  sir,  but  what  we  have  started,  which  is  quite  sig- 
nificant in  southern  California,  is  a  vigorous  program  for  prosecut- 
ing people  who  return,  if  we  identify  them  as  having  returned  as 
criminal  aliens.  In  a  couple  of  different  ways  we've  done  that. 

We  will  be  starting  a  program  with  three  San  Diego  counties  in 
cooperation  with  the  U.S.  attorney  in  San  Diego.  When  someone 
comes  back  to  San  Diego,  is  arrested  for  a  petty  crime,  for  example, 
that  wouldn't  get  them  any  jail  time  in  San  Diego,  the  counties  will 
call  the  U.S.  attorney,  and  the  INS  will  determine  whether  they 
are  people  who  have  been  previously  deported,  and  we  will  take 
them  into  custody  and  convict  them  of  the  much  more  serious  Fed- 
eral criminal  offense  of  having  returned  after  being  previously  de- 
ported. 

We've  also  started  a  program  now  along  the  Southwest  border 
with  our  new  technology,  our  so-called  IDENT  technology,  where 
we  can  now  identify  people  who  try  to  come  into  the  country.  If  we 
arrest  them,  we  actually  take  their  picture  and  two  index  finger- 
prints right  on  the  computer.  So  the  next  time  we  pick  them  up, 
we  know  that  we've  seen  them  before. 

We  have  created,  as  of  last  week,  last  Thursday,  what  we  call  a 
hot  lookout  file,  and  into  that  file  we  have  put  almost,  I  think  now, 
2,000  names  of  aliens  who  have  been  deported  on  criminal  grounds. 
So  when  these  people  are  now  located  at  the  border  we  can  identify 
them  based  on  their  prints.  They  will  then  be  turned  over  for  Fed- 
eral prosecution  if  that's  appropriate.  I'm  told  that  already  in  the 
last  few  days  we've  have  three  hits.  We've  had  three  people  we've 
stopped  at  the  border.  In  the  past,  without  this  technology,  we  sim- 
ply would  have  returned  these  people  to  Mexico.  Now  we  have  the 
means,  at  least  in  a  pilot  program,  to  identify  them  and  to  crimi- 
nally prosecute  them  for  attempting  to  return  illegally. 

Mr.  MooRHEAD.  Are  you  inputting  these  fingerprints  into  both 
INS  AFIS  system  and  the  State  AFIS  systems  or  just  your  own? 
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Mr.  Aleinikoff.  The  INS  AFIS  system  is  a  fingerprint  system. 
We  are — we  have  another  project  with  Cahfomia,  the  State  Depart- 
ment of  Justice  in  California,  where  we  have  given  them  finger- 
print cards  on  ahens  that  we  have  deported  on  criminal  grounds. 
So  that  when  they  come  across  these  people,  if  they  come  back  to 
the  United  States,  they  can  call  us.  I  believe  we've  already  had 
over  300  hits  in  that  program  where  the  State  has  identified  re- 
turning criminal  aliens.  They've  turned  them  over  to  us  for  pros- 
ecution or  deportation. 

Mr.  MOORHEAD.  Who  all  gets  placed  in  those  files,  just  the  people 
that  have  been  in  prison  and  returned,  or  do  you  put  people  in 
there  if  they  are  here  illegally  and  you  deport  them? 

Mr.  Aleinikoff.  Well,  I  believe  we've  started  with  the  most  seri- 
ous people  from  our  perspective,  which  are  people  we've  deported 
on  criminal  grounds  in  the  State  systems. 

Mr.  MooRHEAD.  You  plan  eventually  to  include  every  category  of 
aliens  that  States  and  local  governments  have  uncovered  that  are 
illegal  into  that  system  or  is  this  just  a  limited  data  base? 

Mr.  Aleinikoff.  We  plan — when  our  automated  fingerprint  sys- 
tem is  fully  up  and  running — and  we  should  have  the  prototype,  I 
believe,  done  in  about  a  year  or  so — when  that  gets  up  and  run- 
ning, we  will  have  fingerprints  on  all  aliens  who  are  immigrants, 
all  aliens  who  have  come  to  our  INSPASS  system,  all  aliens  in  pro- 
ceedings, all  asylum-seekers,  and  all  aliens  who  have  applied  for 
benefits. 

We've  also  been  working  through  a  law  enforcement  support  cen- 
ter to  respond  to  local  agencies  when  they  identify  someone  they 
think  may  be  a  criminal  alien.  We  will  be  able  to — ^when  we're  able 
to  expand  the  law  enforcement  support  center  network  beyond — 
we're  now  just  operating  on  a  pilot  basis  in  Arizona.  We  will  move 
to  additional  States  next  year,  and  eventually  we  hope  to  move  to 
all  10,000  local  law  enforcement  agencies  to  give  them  real-time  re- 
sponse on  criminal  aliens  that  they  may  apprehend. 

Mr.  MooRHEAD.  Thank  you.  All  my  time  has  expired.  I  now  rec- 
ognize the  gentleman  from  California,  Mr.  Becerra. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  Thank  you  to  everyone 
who  is  here  today. 

Now  let  me  ask  a  few  questions  with  regard  to  the  detention  of 
aliens  who  are  either  apprehended  or  found  to  be  deportable  and 
they  have  to  go  through  the  hearing  process.  My  understanding  is 
that  you  have  approximately  8,500  beds,  is  it,  by — or  you're  expect- 
ing about  8,500  beds  by  fiscal  year  1996  to  be  available  to  detain 
those  who  are  going — undergoing  some  type  of  deportation  or  asy- 
lum proceeding? 

Mr.  Aleinikoff.  If  the  Congress  appropriates  the  money  we've 
requested,  we  expect  to  have,  I  think,  between  8,000  and  8,500 
beds  available  to  us,  yes,  sir. 

Mr.  Becerra.  How  much  are  you  requesting  for  that  particular 
purpose  of  detention? 

Mr.  Aleinikoff.  Do  we  have  it  broken  down?  I  have  the  total 
number  here  of  $177  million.  I'm  not  sure  I've  broken  it  down  sim- 
ply for  detention  space,  although  we  may  have,  but  we  can  get  cer- 
tainly get  those  numbers  to  you. 

Mr.  Becerra.  Could  you  do  that,  please? 
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Mr.  Aleinikoff.  Yes. 
[The  information  follows:] 

Total  Cost  for  Detention  Space  por  Fiscal  Year  1995 

The  Detention  and  Deportation  Program  will  obligate  an  estimated  $44,176,000 
for  detention  in  FT  1995.  This  consists  of  $20,659,000  for  detention  and  $23,517,000 
for  contract  guards.  These  figures  are  based  on  the  FY  1995  re  programming,  and 
include  no  removal  costs. 

Mr.  Becerra.  As  I  understand  it,  one  of  the  problems  we've  had 
in  the  past  is  that  there  are  individuals  who  try  to  enter  this  coun- 
try, whether  by  plane,  boat,  or  any  other  means,  where  we  have 
very  good  indications  that  they  don't  have  the  right  to  be  in  this 
country,  but  because  we  have  very  little  space  to  detain  them,  we 
give  them  their  notice  to  show  up  for  a  hearing  on  a  deportation, 
for  example,  or  for  the  request  for  asylum,  but  oftentimes  we  never 
see  them  show  up  and  they  get  lost  within  the  interior  of  the  coun- 
try. 

Mr.  Aleinikoff.  The  no-show  rate  is  too  high,  but  detention's  not 
the  only  answer.  Detention  is  important,  but  we  have  other  pro- 
grams that  we  will  be — in  the  legislation  we'll  introduce  imposing 
civil  penalties  for  people  who  fail  to  depart  or  fail  to  show  up,  other 
tightenings  of  the  system  that  have  to  be  done.  What  we  need  to 
do  in  the  system  is  restore  the  credibility.  We  have  people  who  sim- 
ply don't  comply  with  our  orders  and  tnere's  no  penalty  for  doing 
so.  There  are  no  consequences  currently  for  doing  so.  What  we  hope 
to  do  through  detention  space,  through  removal  teams,  and  the 
like,  is  to  restore  a  level  of  credibility  that  will  actually  induce  com- 
pliance. 

Mr.  Becerra.  And  I  agree  with  you;  it's  a  multifaceted  answer, 
but  it  seems  to  me  that  one  of  the  things  you  want  to  try  to  do, 
especially  for  those  aliens  that  may  come  across  and  have  very  lit- 
tle wealth  or  any  type  of  asset  with  them,  so  that  if  you  impose 
a  fine,  it  becomes  almost  impossible  to  collect  that  fine,  especially 
for  someone  you're  about  to  deport,  but  it  seems  to  me  that  one  of 
the  things  that  we  might  want  to  do,  although  I  know  there  is  a 
cost  attached,  is  try  to  ensure  that  we  send  a  message  to  someone 
who  tries  to  come  into  this  country  without  proper  documentation 
that  if  they  get  caught,  they  will  be  detained  until  they  have  their 
case  adjudicated  and  they  will  have  no  opportunity  at  any  point 
upon  entering  this  country  to  be  able  to  evade  our  laws  and  our 
authorities.  And,  therefore,  whether  they  step  onto  our  shores  or 
not,  they  probably,  if  they  don't  have  the  authorization,  will  be  de- 
ported, not  just  expeditiously,  but  at  the  same  time  knowing  that 
at  no  point  will  they  be  free  to  try  to  abscond. 

I'll  be  interested  to  find  out  exactly  how  much  money  you've  re- 
quested for  detention  because  I  know  that's  a  big  problem,  espe- 
cially in  the  area  of  asylum.  I  understand  we  have  an  asylum  back- 
log into  the  hundreds  of  thousands,  and  most  of  those  individuals, 
obviously,  we  cannot  detain  when  you  have  8,500  beds.  And  I'd  like 
to  learn  more  about  what  the  INS  believes  we  should  do  to  try  to 
provide  some  space  to  keep  people.  I  think  you're  doing  a  great  job 
in  trying  to  move  forward  in  providing  the  judges  and  the  adminis- 
trative capacity  to  adjudicate  the  cases  of  individuals,  but  I  am  not 
real  certain  if  you're  going  to  be  able  to  send  that  real  strong  mes- 
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sage  to  someone  who  thinks  that  they  can  come  in  here,  make  a 
claim  for  asylum,  get  a  notice  of  hearing,  and  that's  it,  and  they 
can  escape  our  purview  or  our  authority  and  never  have  to  show 
up.  Then  it  becomes  a  game  of  tag;  can  you  catch  up  to  that  person 
so  you  final  tag  them  with  an  order  of  deportation?  And  I  think  the 
whole  issue  of  detention  is  very  important. 

I  don't  know  if  you  wish  to  comment 

Mr.  Aleenikoff.  No.  I'm  told  that  we  have  some  figures  here. 

Mr.  Becerra.  OK 

Mr.  Aleinikoff.  I  think  $81  million  of  the  $177  milHon  is  for  ex- 
panded detention  space. 

Mr.  Becerra.  And  that  will  expand  it  to  about  8,000  to  8,500? 

Mr.  Aleinikoff.  Yes,  that  will  be  about  almost  a  50-percent  in- 
crease over  the  average  beds  usage  in  this  year. 

Mr.  Becerra.  OK.  So  you're  saying,  currently,  we  have  between 
4,000 

Mr.  Aleinikoff.  About  5,500,  I  believe. 

Mr.  Becerra.  You  have  5,500  beds. 

And  I  don't  know  if  there's  any  way  to  try  to  do  some  cost-benefit 
analysis  or  just  analysis  of  the  efficacy  of  doing  this,  but  it  just 
seems  to  me  that  one  of  the  reasons  we  have  problems  with  people 
believing  they  can  come  into  this  country  is  that  it's  a  very  true 
statement  that  it's  difficult  to  get  someone  once  thev  get  lost  within 
our  borders,  and  I  think  if  you  send  the  message  that  you'll  be  de- 
taining people  who  think  they  can  come  across  and  game  the  sys- 
tem by  claiming  asylum,  for  example,  that  we  have  a  better  chance 
of  reducing  at  the  first  instance  people  trying  to  get  into  the  coun- 
try. 

Mr.  Aleinikoff.  I  think  you're  right,  Mr.  Becerra,  about  that.  In 
fact,  we've  had  some  experience  with  that.  You  know  there  was  a 
crisis  a  few  years  ago  in  the  Los  Angeles  Airport  with  many  people 
coming  in,  requesting  asvlum,  and  getting  lost.  We  instituted  sort 
of  full  court  detention.  The  problem  went  away.  The  problem  came 
to  New  York,  however,  and  what  we've  done  in  New  York  is  build 
a  new  300-bed  detention  facility  in  Elizabeth,  NJ,  and  I  think  we've 
gotten  a  handle  on  that  problem,  too.  So  I  think  your  comments  are 
well  taken. 

Mr.  Becerra.  Mr.  Chairman,  if  I  may  ask  one  last  question,  it 
will  be  brief,  and  I  would  ask  it  of  Mr.  Moscato. 

I  notice  in  your  testimony,  Mr.  Moscato,  that  you  mention  on 
page  7  that  your  office  will  be  requesting  for  the  administrative  law 
judge  capacity  that  you  have  under  your  jurisdiction  some  addi- 
tional funding,  money,  "significant  additional  resources,"  you  say  in 
that  first  paragraph,  "in  support  of  a  major  new  initiative  to  en- 
hance interior  enforcement."  And  you  mention  things  such  as  docu- 
ment fraud  violation  and  employer  sanctions.  You're  going  to  try  to 
beef  up  your  abilities  to  go  after  that.  You  also  mentioned  in  some 
areas  antidiscrimination. 

I  notice  that  you  mention  that  the  significant  additional  re- 
sources will  go  into  things  like  document  fi^aud  violation  and  em- 
ployer sanctions,  but  you  don't  mention  discrimination.  Does  that 
mean  that  these  new  resources  will  not  be  used  for  that? 

Mr.  Moscato.  Those  as  well,  and  I  should  add,  Mr.  Becerra,  this 
is  in  response  an  administration  proposal  on  behalf  of  INS  that 
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INS  and  the  Office  of  Special  Counsel  in  the  Department  of  Justice 
will  be  gearing  up  funding  and  investigation  and  programmatic  ac- 
tivity in  those  areas.  Ours  is  the  corollary  request  because  we  will 
need  the  ALJ's  to  handle  the  caseload  as  INS  and  the  special  coun- 
sel make  the  cases. 

Mr.  Becerra.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  MOORHEAD.  The  gentleman's  time  has  expired. 

I  recognize  the  gentleman  from  North  Carolina,  Mr.  Heineman, 
for  5  minutes. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman.  As  you  notice,  I  came 
late.  I  was  at  a  different  subcommittee  hearing. 

And  I'm  not  sure  who  to  address  the  issue  to,  but  while  here  a 
question,  a  subject,  did  pique  my  interest.  And  that  was  incarcer- 
ation in  Mexico  of  our  prisoners,  and  I'm  not  sure  who  to  address 
myself  to. 

Mr.  Aleinikoff.  You  can  start  with  me,  sir,  if  you  like,  and  I'll 
see  if  I  can  help  you. 

Mr.  Heineman.  Yes,  sir.  We  have  a  program  to  incarcerate  our 
prisoners  in  Mexico;  is  that  correct? 

Mr.  Aleinikoff.  We  have  a  treaty  with  Mexico  that  permits  us 
to  transfer  Mexicans  serving  time  in  our  prisons  to  serve  their  time 
in  Mexican  prisons. 

Mr.  Heineman.  Is  that  just  for  Mexicans  or  does  that  treaty  en- 
compass U.S.  citizens? 

Mr.  Aleinikoff.  We  have — no,  no,  it  would  just  be  Mexicans. 

Mr.  HElNEfvlAN.  Just  the  Mexicans? 

Mr.  Aleinikoff.  Yes. 

Mr.  Heineman.  Is  there  some  constitutional  authority  that  would 
mitigate  against  our  sending  prisoners  to  Mexico  for  per  diem,  on 
a  per  diem  basis? 

Mr.  Aleinikoff.  I  think  it  would  certainly  raise  constitutional 
questions  that  the  Department  of  Justice  would  want  to  look  at, 
and  I'm  not  sure  if  we've  done  an  analysis  yet,  but,  yes,  I  think 
there  would  be  questions  that  would  have  to  be  addressed. 

Mr.  Heineman.  Well,  let  me  ask  you  a  question  then,  this  last 
question,  because  I  really  don't  have  the  body  of  information  I 
should  to  ask  intelligent  questions  beyond  this. 

What  do  we  pay  per  diem  to  the  Mexican  Grovernment  to  store 
our  prisoners,  our  Mexican  prisoners? 

Mr.  Aleinikoff.  When  we  transfer  them  to  Mexico,  they  bear  the 
cost  of 

Mr.  Heineman.  Oh,  they  bear  the  cost? 

Mr.  Aleinikoff  [continuing].  Detaining  them.  In  fact,  one  of  our 
concerns  here  is  that  they  may  not  choose  to  bear  the  cost  and  are 
not  detaining  these  people  as  they  should,  and  that's  one  of  the 
things  we're  investigating  because — in  light  of  the  program. 

Mr.  Heineman.  How  long  have  you  been  investigating  that? 

Mr.  Aleinikoff.  I  will — the  Department  of  Justice  is  on  top  of 
this.  They  handle  this  program,  not  the  Immigration  Service,  but 
we'll  be  happy  to  provide  information  to  you  on  that. 

Mr.  Heineman.  I'd  appreciate  that. 

[The  information  follows:] 
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Data  Concerning  the  Transfer  of  Mexican  Prisoners  From  Our  Prisons  To 
Serve  Out  Their  Time  in  Mexican  Prisons 

This  is  an  on-going  program  administered  by  the  Office  of  Enforcement  Oper- 
ations (OEO),  Criminal  Division,  Department  of  Justice,  and  this  question  should 
more  appropriately  be  addressed  to  that  office.  However,  we  do  have  access  to  some 
recent  OEO  information  which  may  be  helpful. 

The  basis  of  the  program  is  the  Treaty  Between  the  United  States  of  America  and 
the  United  Mexican  States  on  the  Execution  of  Penal  Sentences  which  entered  into 
force  in  1977.  The  program  has  received  increased  visibility  because  of  a  recent  At- 
torney General  initiative  to  reduce  prison  overcrowding  by  expanding  the  use  of  the 
treaty.  This  Attorney  General  Pilot  Project  involved  an  outreach  phase  during  which 
approximately  8,000  letters  were  sent  to  foreign  nationals  incarcerated  by  the  Fed- 
eral Bureau  of  Prisons.  3,095  Mexican  nationals  responded  to  the  letters  of  whom 
1,002  expressed  an  interest  in  transferring. 

Mr.  Heineman.  Thank  you.  I  yield  back  my  balance  of  my  time, 
Mr.  Chairman. 

Mr.  MOORHEAD.  Thank  you.  The  gentleman's  time  has  elapsed. 

And  I  now  recognize  the  gentleman  from  Florida,  Mr.  McCollum, 
for  5  minutes. 

Mr.  McCollum.  Well,  thank  you  very  much,  Mr.  Chairman. 

I  was  very  interested  in  seeing  a  number  of  the  pilot  programs 
in  your  testimony,  Mr.  Aleinikofif,  that  are  apparently  working  very 
well;  particularly  in  terms  of  stipulated  deportation  in  the  various 
States,  the  new  program  we  have  for  the  judicial  administration  in 
the  deportation  process.  And  the  latter  is  the  last,  and  I  guess  the 
newest  one  since  it's  only  been  in  effect  since  1994.  You  have  guide- 
lines, you  say,  out  for  this.  What  kind  of  guidelines?  What  are  we 
talking  about? 

Mr.  Aleinikoff.  As  you  know,  the  judicial  deportation  provision 
requires  the  U.S.  attorney  and  the  Commissioner  of  the  Immigra- 
tion and  Naturalization  Service  to  concur  on  a  recommendation  for 
deportation.  So  it's  simply  a  question  of  coordinating  our  efforts  to 
have  that  happen  most  efficiently. 

Mr.  McCollum.  None  of  this  has  actually  happened  yet?  Have 
you  had  any  cases  where  anybody  has  had  a  judicial  deportation 
order  entered  yet? 

Mr.  Aleinikoff.  I  am  not  sure  about  that.  If  we  haven't,  we're 
very  close  to  it.  And  we  expect — I  actually  think  of  the  provisions 
that  were  adopted  last  year  by  the  Congress,  it  will  be  the  adminis- 
trative deportation  provision  that  will  have  much  more  of  an  im- 
pact for  us  than  judicial  deportation.  That  was  the  provision  that 
permits  the  deportation  of  aggravated  felons  who  are  not  lawful 
permanent  resident  aliens  without  having  to  go  to  an  immigration 
judge.  The  Immigration  Service  can  issue  that  order  itself  That 
should  have  a  dramatic  impact  for  us,  particularly,  in  the  State  of 
California  and  other  States  that  have  high  numbers  of  aliens  who 
are  not  lawful  permanent  residents  in  their  State  prisons. 

Mr.  McCollum.  Have  you  actually  implemented  that  in  any  way 
as  yet? 

Mr.  Aleinikoff.  The  proposed  regulations  I  would  like  to  say 
were  out  today,  but  I  think  it  will  be  another  couple  of  days  before 
they're  in  the  Federal  Register.  They'll  run  their  time.  We'll  take 
comments,  but  we  have  already  begun  to  plan  trainings  in  our  re- 
gions, our  three  regions,  and  in  our  districts  on  that.  So  we  will 
have  that  up  and  running  in  the  next — ^hopefully,  before  the  end 
of  this  fiscal — certainly,  before  the  end  of  this  fiscal  year. 
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Mr.  McCOLLUM.  One  of  the  questions  I  might  ask  in  terms  of  the 
udicial  deportation  is,  to  what  extent  do  you  foresee  a  need  for  any 

ind  of  training  of  U.S.  attorneys'  offices.  Is  this  something  that 
the  same  people  which  have  been  handhng  deportations  all  along 
are  going  to  be  handling  or  is  there  going  to  be  some  special  need 
that  people  who  wouldn  t  normally  be  doing  this,  because  it's  a  rou- 
tine criminal  case,  are  going  to  be  doing? 

Mr.  Aleinikoff.  Right. 

Mr.  McCOLLUM.  Are  there  problems  of  that  sort  that  you've  fore- 
seen, anticipated,  or  worked  with  the  other  arm  of  the  Justice  De- 
partment to  try  to 

Mr.  Aleinikoff.  Yes.  We  have  anticipated  that  both  Federal 
judges  and  U.S.  attorneys  will  have  to  learn  the  wonderful  byways 
and  highways  of  the  Federal  immigration  law.  So  there  will  have 
to  be  some  training  and  cooperation. 

I  think  that  one  way  we  will  try  to  do  that — one  way  to  run  this 
program  is  really  as  a  stipulated  deportation  program,  as  part  of 
the  plea  agreement;  that  is,  if  the  U.S.  attorney  can  go  to  the  alien 
upfront  and  say  we're  going  to  work  out  a  plea  agreement,  it's 
going  to  include  an  order  of  deportation,  then  you  simply  have  to 
go  to  the  Federal  sentencing  judge  and  incorporate  it  in  the  plea. 
That  seems  to  us  to  be  a  much  cleaner  way  to  go  about  it  than  to 
actually  have  an  immigration  hearing  before  the  Federal  judge  on 
whether  or  not  the  person's  deportable,  whether  or  not  the  person 
may  have  some  forms  of  relief  It's  even  conceivable  under  the  stat- 
ute that  some  of  the  criminal  aliens  could  apply  for  political  asy- 
lum. That  would  be  a  very  protracted  proceeding.  We're  going  to 
focus  on  people  that  we  can  do  quickly  through  stipulated  orders 
and  through  plea  agreements. 

Mr.  McCOLLUM.  Well,  speaking  of  stipulated  deportation  again, 
in  looking — and  I  tried  to  glance  over  this,  and  I  apologize  because 
I,  like  Mr.  Heineman,  was  in  another  hearing  and  I  didn't  get  to 
hear  your  oral  presentation.  But,  looking  at  your  testimony,  it 
would  appear  that  the  Florida  stipulated  deportation  program  is 
for  the  experiment  pilot  program.  The  3-month  pilot  program  one 
in  Dade  and  Broward,  and  so  forth,  has  not  yet  been  replicated  in 
any  other  area  in  terms  of  the  fact  that  it  appears  somewhat 
unique,  being  that  it's  for  misdemeanor,  nonviolent  felonies.  In  ad- 
dition, if  they're  determined  to  be  deportable,  they  are  placed  in 
immigration  proceedings  in  lieu  of  prosecution. 

But  there  are  other  stipulated  deportation  programs.  How  does 
this  differ  from  the  others,  and  what  are  your  hopes?  Are  you  hop- 
ing to  be  able  to  expand  this  program  not  only  in  my  State  of  Flor- 
ida, but  elsewhere  also?  And  what  are  you  looking  at  with  this  pilot 
program? 

Mr.  Aleinikoff.  Right.  There  are  at  least  three  different  ways 
we  can  do — maybe  now,  including  judicial  deportation,  four  dif- 
ferent ways  we  can  do  stipulated  deportation.  It  can  be  part  of — 
it  can  be  at  the  very  beginning  of  the  sentencing,  as  in  Florida,  the 
very  beginning  of  tne  proceeding.  It  can  be  during  a  plea  negotia- 
tion. We  are  now  doing  that  in  San  Antonio  quite  successfully 
where  the  INS  people  are  pulled  in  at  the  time  of  the  State  pros- 
ecution, and  a  stipulated  order  is  received  as  part  of  the  plea  agree- 
ment. It  can  also  occur  while  the  person  is  serving  their  time  in 


41 

the  State  facility.  This  was  the  Florida  memorandum  of  under- 
standing that  we  entered  into,  the  Commissioner  entered  into,  with 
the  Governor  of  the  State,  under  which  people  who — nonviolent 
criminals  serving  time  in  Florida  prisons,  take  an  order  of  deporta- 
tion, are  granted  criminal — or  granted  conditional  clemency,  and 
then  leave  the  State. 

So  we  can  run  it  in  a  number  of  different  ways,  and  we're  inter- 
ested in  expanding  all  of  these.  These,  obviously,  save  time.  They 
safe  Mr.  Moscato's  time  because  his  judges  don't  have  to  hear  these 
cases.  We  can  dispose  of  them  off  the  bat. 

Mr.  McCoLLUM.  Speaking  of  that — I  see  my  time  is  up,  but  if  I 
might  with  the  indulgence  of  the  Chair,  I'd  like  to  ask  Mr.  Moscato 
one  question. 

I'm  very  interested  in  the  judges'  aspect  of  this,  and,  particularly, 
I  know  that  we  have  this  huge  backlog  of  asylum  cases  that  are 
pending  out  there.  Is  this  the  crux  of  the  problem  from  the  judges' 
standpoint — that  of  backlogs — or  is  it  somewhere  else  or  is  it  all 
about  the  same  for  other  facets  that  the  judges  have  to  deal  with? 

Mr.  Moscato.  In  terms  of  the  backlog  of  asylum  cases,  in  par- 
ticular, right  now  that  remains  with  the  Service.  We  are  handling, 
however,  in  excess  of  140,000  cases  a  year  with  what  was  until  this 
year  a  judicial  corps  of  under  100.  In  1994  the  average  caseload  of 
our  immigration  judges  ranged,  depending  on  city,  between  1,300 
and  1,500  case  completions 

Mr.  McCoLLUM.  If  I  can  interrupt  you,  when  you  say  this  asylum 
backlog  is  over  there  with  INS,  not  with  you,  that  means  that 
you're  ready  to  go;  but  they're  just  not  producing  the  cases,  or 
what? 

Mr.  Moscato.  No.  I'm  sorry,  I  perhaps  misspoke.  The  new  regu- 
lations, the  new  asylum  regulations,  came  into  effect  on  January 
4.  They  called  for  the  first  part  of  that  process  to  be  the  Immigra- 
tion Service.  The  Immigration  Service  is  now  starting  to  move 
those  cases  through  the  pipeline  to  us,  and  we're  beginning  to  see 
the  first  ones  this  month. 

Mr.  McCoLLUM.  My  impression,  correct  me  if  I'm  wrong,  from 
other  hearings  with  Ms.  Meissner  and  others  is  that  the  new  proc- 
ess is  designed  to  stop  you  from  accumulating  the  backlog.  But  you 
still  have  this  huge  backlog  nobody's  got  figured  out  how  you  are 
going  to  work  off  several  thousand  cases  in  volume  still  sitting 
there.  So  the  good  news  I've  heard  is  we  aren't  going  to  be  adding 
like  we've  been  adding  to  that  backlog.  The  bad  news  is  nobody's 
got  a  pipeline  to  get  rid  of  the  backlog.  And  my  question  really  was 
related  to  that  pipeline  issue.  I'm  happy  with  where  you're  going, 
and  I  know  that  you  haven't  got  it  working  yet  to  stop  the  backlog 
from  being  built  up,  but  first  things  are  first.  That's  the  first  thing 
you  have  to  do.  But  is  this  possible  for  you  to  get  rid  of  the  back- 
log? 

Mr.  Moscato.  It  will  depend  on  the  range  of  cases  as  they  come 
in.  We  have  added,  and  are  adding,  up  to  a  total  of  180  immigra- 
tion judges  by  the  end  of  this  year.  If,  as  we  go  through  the  new 
program,  if  we  can  bring  the  new  cases  under  control  such  that  the 
number  of  asylum  requests  begins  to  drop,  we  should  be  in  pretty 
good  shape.  If  we  can't,  we  are  going  to  have  a  real  problem  over 
the  longer  term. 
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Mr.  McCoLLUM.  What  are  we  doing — and  I  don't  know  whether 
this  is  best  to  you  or  not  or  to  Mr.  Aleinikoff — what  are  we  doing 
to  reduce  the  delay  steps  and/or  tactics  that  are  being  taken, 
whether  they're  repetitive  motions  or  frivolous  motions,  or  what- 
ever? I  know  we  are  continually  chronically  trying  to  pass  some 
changes  in  the  law  up  here,  but  is  there  procedurally  anything 
you're  able  to  do?  Is  that  something  you're  addressing?  I  don't 
know  which  one  of  you  is  better  to  answer  that.  I'll  end  on  that. 

Mr.  Aleenikoff.  Well,  we  will  be  proposing  legislation  shortly 
that  will  include  some  real  tightening  on  that,  but  part  of  the  delay 
is  caused  because  a  number  of  the  relief  provisions  kick  in.  Aliens 
become  eligible,  once  they  have  spent  7  years  in  the  country.  Cur- 
rently, that  7  years  is  permitted  to  run  for  as  long  as  they're  here. 
We  will  be  proposing  legislation  that  will  stop  the  running  of  the 
clock  at  the  beginning  of  the  immigration  proceeding  when  the 
order  to  show  cause  is  issued.  We  think  that  will  then  stop  need- 
less delay,  people  filing  additional  motions  to  accumulate  the  7 
years.  That  will  be  a  major  effort  that  we  can  do. 

There  are  also  regulations  that  the  Office  of  Immigration — the 
Executive  Office  for  Immigration  Review  has  proposed  which  have 
not  yet  become  final,  whicn  would  limit  the  number  of  motions  to 
reopen  that  can  be  filed  and  would  set  a  timeline  on  when  they 
could  be  filed.  Together,  those  two  together,  should  do  a  lot  to  stop 
the  delay. 

Mr.  McCoLLUM.  One  comment  in  concluding  all  of  this,  and  I 
know  I've  jumped  all  over  the  board  here,  but  I've  dealt  with  so 
much  of  this  over  the  years.  I'm  very  pleased  to  see  the  request  of 
the  administration  for  more  investigators  this  time.  I  think  we 
need  even  more  than  they're  requesting,  and  I  think  the  new  ef- 
forts we're  going  to  be  making  to  revise  illegal  immigration  laws 
will  require  even  more  investigators. 

But  is  the  request — Mr.  Moscato,  maybe  you're  the  right  one  to 
direct  this  question  to — is  the  request  for  more  investigators  equal 
to  or  are  you  going  to  be  able  to  keep  up  with  this  increase?  Is 
there  a  request  for  more  judges  and  more  personnel  in  your  system 
that  will  match  the  product  that  more  investigators  are  going  to 
produce? 

Mr.  Moscato.  Our  expectation  is  yes.  We  are  adding,  as  I  noted 
earlier,  63  new  judges  and  support  staff,  associated  support  staff, 
this  year.  We  expect  to  add  another  37,  hopefully,  next.  We  hope 
that  will  be  sufficient 

Mr.  McCoLLUM.  But  we  need  to  keep  in  mind,  if  we  add  more 
investigators  than  has  been  requested,  we  need  to  add  more  for 
your  team,  too;  right? 

Mr.  Moscato.  It's  part  of  a  moving  system,  and  we  recognize 
that  in  the  criminal  justice  system.  We  also  need  to  pay  attention 
to  it  in  the  immigration  system. 

Mr.  McCOLLUM.  Thank  you  very  much.  Thank  you,  Mr.  Chair- 
man. 

Mr.  MooRHEAD.  Thank  you. 

I  yield  myself  such  time  as  I  may  consume  until  our  chairman 
returns. 

One  of  the  great  concerns  in  the  country  regarding  immigration 
is  the  fact  that  so  many  criminal  aliens  are  not  only  here,  but  are 
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not  in  detention  or  some  other  control.  Making  matters  worse  is 
the  fact  that  some  criminal  aliens  who  we  know  about  and  may 
even  have  in  detention,  are  released  and  allowed  to  go  free.  Would 
you  please  tell  the  subcommittee  how  many  criminal  aliens  the  INS 
released  from  its  own  detention  in  the  past  year? 

Mr.  Aleestikoff.  I  believe,  sir,  that  there  were — ^let  me  take  1 
minute  to  see  if  I  can  find  that  number.  There  were  7,800  total 
number  of  aliens  released  on  bond  out  of  our  detention  last  year. 
Some  small  percentage  of  those  would  be  criminal  aliens  because 
under  the  law  we  are  required  to  detain  all  aggravated  felons,  and 
only  aggravated  felons  who  are  lawful  permanent  residents  may  be 
released  on  bond.  Now  other  criminal  aliens  who  are  not  aggra- 
vated felons  could  be  released  as  well,  but  the  bulk  of  the  7,800  are 
not  criminal  aliens. 

Mr.  MooRHEAD.  I've  had  an  opportunity  to  visit  some  of  the  proc- 
essing prisons  and  county  jails  where  prisoners  have  been  proc- 
essed toward  the  end  of  their  sentence  or  after  it.  And  from  talking 
to  both  the  people  at  INS  and  the  local  government,  I  find  out  the 
cooperation  hasn't  been  100  percent  back  and  forth  between  the 
two  groups.  Maybe  it's  getting  better  now.  But  could  you  please  tell 
us  how  many  criminal  alien  State  and  local  law  enforcement  offi- 
cials attempted  to  turn  over  to  the  INS  after  they  had  served  their 
sentence?  How  many  alien  criminals  have  they  tried  to  turn  over 
without  success? 

Mr.  Aleinikoff.  We — I'm  not  certain  we  have — we  don't  track 
the  numbers  exactly  that  way  right  now.  What  we  do  track  is  the 
number  of  criminal  aliens  in  the  State  facilities,  and  we  make 
every  effort  to  either  hold  the  deportation  hearings  while  thej^re  in 
the  facility  or  to  take  them  at  the  end  of  their  sentence  and  put 
an  INS  detainer  on  them,  and  then  complete  the  sentence,  com- 
plete the  proceeding  while  they're  in  our  detention.  We  get  the  vast 
majority  of  criminal  aliens  out  of  the  top  States  here  either  through 
the  IHP  or  later  in  our  detention  through  our  system. 

Mr.  MooRHEAD.  Would  that  include  both  the  prisoners  who  had 
been  convicted  of  felonies  and  those  of  misdemeanors? 

Mr.  Aleinikoff.  This  would  be  people,  prisoners,  out  of  State 
prisons.  Local  and  county  jails  are  much  harder  for  us  to  police. 
There  are  4,500  local  and  county  jails  in  the  country,  I  believe,  and, 
as  Mr.  McCollum  just  pointed  out,  we  have  too  few  investigators 
to  cover  every  one  of  those  jails.  What  we  will  be  initiating  soon, 
though,  are  targeted  programs  in  some  of  the  larger  county 
jails 

Mr.  MOORHEAD.  L.A.  County  would  be  a  good  start 

Mr.  Aleinikoff.  L.A.  would  be  an  excellent  start. 

Mr.  MoORHEAD  [continuing].  In  the  opinion  of  the  people  that 
live  there. 

Mr.  Aleinikoff.  That's  right.  We've  actually  had  an  IHP  run- 
ning in  L.A.  County.  We  have  not  had  the  resources  to  staff  it  as 
fully  as  we  like.  There  are  also  some  difficulties  because  many  of 
these  people  serve  very  short  sentences.  So  to  find  them  and  con- 
duct the  hearing  while  they're  there  is  difficult. 

Mr.  MooRHEAD.  Once  they're  released  on  bond  or  otherwise,  how 
many  of  these  criminal  aliens  just  simply  disappear  never  to  be 
heard  from  again? 
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Mr.  Aleinikokf.  Our  records  indicate  that  last  year  454  criminal 
aliens  failed  to  surrender  after  they  were  issued  an  order  of  depor- 
tation and  were  bonded  out,  and  tnat  would  be  a  prime  target  for 
us  to  go  after  with  the  money  we  hope  to  get  to  create  absconding 
teams,  teams  to  look  for  absconders. 

Mr.  MooRHEAD.  That  would  represent  a  pretty  large  percentage 
of  those  that  have  gone  out  on  bond,  wouldn't  it? 

Mr.  Aleinikofk.  However  large  it  is,  it's  too  large  and  we've  got 
to  do  something  about  it. 

Mr.  MooRHEAD.  Do  bonding  companies  go  after  them  after 
they've  put  up  a  bond? 

Mr.  Aleinikoff.  Occasionally,  but  this  is — we  should  have  the 
resources  to  find  these  people,  bring  them  back,  and  make  sure 
they  don't  abscond. 

Mr.  MOORHEAD.  Wouldn't  it  be  better  to  detain  at  least  every 
criminal  alien  that  we  know  about?  We  understand  the  detained 
aliens  are  given  priority  in  the  deportation  hearing  process,  but 
why  not  detain  all  those  aliens  and  expedite  their  hearing? 

Mr.  Aleinikoff.  We  detain  the  vast  majority,  sir.  Under  the  law, 
though,  aliens  are  permitted  bond,  even  aggravated  felons,  if 
they've  been  lawfully  admitted  to  the  country,  and  we  try  to  make 
careful  bond  determinations,  to  set  the  bond  at  an  appropriate 
level,  to  ensure  return,  but  we  are  talking  about  people,  just  as 
they  get  bonded  out  in  the  criminal  systems  if  they  have  ties  to  the 
community,  that  it  may — if  they  come  back,  it  saves  us  money  from 
having  to  detain  people. 

Mr.  MooRHEAD.  If  INS  does  not  have  space  available  for  all 
criminal  aliens,  could  it  use  contracted  space  for  this  purpose? 
Wouldn't  this  be  cheaper  in  the  long  run  and  serve  the  national  in- 
terest rather  than  allowing  these  people  to  go  free  and  have  the 
later  expense  of  trying  to  track  them  down? 

Mr.  Aleinikoff.  We  do  have  space  for  all  criminal  aliens  coming 
out  of  the  State  facilities,  out  of  the  State  prisons.  We  have  space 
to  detain  all  of  them,  and  we're  by  law  required  to  hold  the  aggra- 
vated felons  who  are  not  lawful  permanent  resident  aliens. 

Mr.  MoORHEAD.  If  you  wonder  what's  happening,  our  chairman 
will  be  back  in  10  minutes.  He  has  a  large  group  of  questions  that 
he  wants  to  ask  before  this  is  over.  So  my  time  is  expanding  a  little 
bit  in  order  to  take  care  of  the  time  until  he  returns.  I  just  wanted 
you  to  have  some  idea  of  what  was  going  on. 

Your  detention  priorities  indicate  that  criminal  aliens  are  in  the 
first  category  of  priority.  Isn't  it  true,  though,  that  some 
noncriminal  aliens  have  been  in  detention  for  periods,  extended  pe- 
riods of  time,  some  for  more  than  a  year? 

Mr.  Aleinikoff.  Yes,  that's  correct.  These  are  almost  exclusively 
exclusion  cases.  We  have  two  kinds  of  detention  facilities:  exclusion 
cases,  people  who  are  stopped  at  the  border  seeking  to  enter  the 
country  are  put  in  facilities  that  are  funded  out  of  our  user  fee  ac- 
count, the  money  that  we  charge  on  tickets,  people  coming  into  the 
country.  Those  spaces  are  not  available  for  criminal  aliens  who  are 
in  deportation  proceedings.  And  in  those  cases  we've  made  a  deter- 
mination that,  in  order  to  deter  illegal  entry,  when  we  get  people, 
we're  going  to  hold  them  until  we  remove  them.  So  some  people, 
if  they  appeal  their  exclusion  orders,  they  can  stay  in  detention  for 
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a  considerable  length  of  time.  The  average  stay,  I  believe,  though, 
sir,  for  exclusion  cases — I  think  we  get  rid  of  most  of  those  cases 
in  about  6  to  8  months. 

Mr.  MOORHEAD.  Some  of  these  people  have  been — ^those  that 
have  been  smuggled  into  this  country  and  are  awaiting  completion 
of  our  exclusion 

Mr.  Aleinikoff.  That's  correct. 

Mr.  MooRHEAD  [continuing].  Programs?  What  measures  can  be 
taken  to  ensure  that  criminal  aliens  remain  in  detention  until 
they're  removed  from  the  United  States? 

Mr.  Aleinikoff.  We  simply  need  the  detention  beds  to  hold 
them.  As  to  criminal  aliens,  we  are — we  maintain  them  in  deten- 
tion by  having  the  detention  there  for  them, 

Mr.  MooRHEAD.  Are  any  Golden  Venture  passengers,  who  arrived 
here  in  June  1993,  still  detained? 

Mr.  Aleinikoff.  Yes. 

Mr.  MOORHEAD.  How  many  of  those  are  there? 

Mr.  Aleinikoff.  I  believe  about  175  remain  detained. 

Mr.  Moorhead.  Why  do  you  detain  noncriminal  for  such 
lengthy  periods  when  we  allow  some  criminal  aliens  to  go  free? 

Mr.  Aleinikoff.  Again,  sir,  these  are — it's  a  bit  of  an  apples-and- 
oranges  question.  The  fact  that  we  detain  the  Golden  Venture  peo- 
ple does  not  mean  that  we  are  not  detaining  criminal  aliens.  It's 
not  as  if  those  spaces  would  be  available  to  criminal  aliens.  They 
are  funded  out  of  a  different  account. 

Moreover,  the  Golden  Venture  craft  was  part  of  a  large  smug- 
gling effort,  organized  crime  smuggling  effort,  into  the  United 
States.  We  thought  it  was  important  to  deter  smuggling  through 
detention,  and  we  detained  most — we  detained  many  exclusion 
cases  in  order  to  make  sure  that  we  return  those  people. 

Mr.  Moorhead.  We've  heard  testimony  regarding  the  institu- 
tional hearing  program.  How  many  of  the  aliens  who  receive  depor- 
tation orders  through  IHP  actually  are  removed  from  the  United 
States? 

Mr.  Aleinikoff.  Virtually  all,  sir.  If  we  get  a  final  order  on  them 
while  they're  serving  their  time,  when  they  walk  out  of  prison,  we 
try  to  put  them  on  a  plane  and  send  them  home. 

Mr.  Moorhead.  My  time  has  expired.  Thank  you  very  much, 

Mr.  Smith,  [presiding].  Thank  you  all  for  your  patience.  It's  not 
very  often  that  we're  called  to  the  House  floor  and  not  given  as 
much  notice  as  I  was  just  given,  which  was  about  30  seconds,  and 
I  appreciate  you  all  still  being  here.  And  I  trust  that  other  mem- 
bers of  the  committee  have  had  an  opportunity  to  ask  questions  as 
well. 

Mr.  Aleinikoff,  let  me  try  to  go  back  to  where  I  was  in  my  ques- 
tions before  I  gave  up  my  time,  and  if  I  ask  questions  that  others 
have  already  asked  and  that  you've  answered,  please  tell  me  that. 
I'm  at  a  disadvantage  there. 

I  wanted  to  go  back  just  for  a  minute  to  the  number  of  criminal 
aliens  who  were  deportable,  say,  in  1993.  As  I  recall,  the  figure  was 
something  close  to  40,000? 

Mr.  Aleinikoff.  I  don't  have  that  number  in  front  of  me.  I  do 
have  the  number  we  actually  deported.  I  have  the  numbers,  I  be- 
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lieve,  for  later  years  that  have  been  provided  by  the  Executive  Of- 
fice for  Immigration  Review,  but  I  don't  have  it  for  1993. 

Mr.  Smith.  OK.  Well,  maybe  while  someone  is  looking  for  those, 
I'll  go  on  and  continue  my  questions.  It's  my  understanding  that 
there  are  some — I  don't  know  how  many — criminal  aliens  who  are 
not  actually  incarcerated  or  who  are  incarcerated  and  then  re- 
leased. Do  you  have  any  figures  for  those  individuals?  In  other 
words,  not  everybody  who's  found  guilty  goes  to  prison,  but  how 
many  are  not  put  in — not  incarcerated  at  all  and  then  how  many 
are  incarcerated  but  released  before  they're  deported? 

Mr.  Aleenikofp".  Yes.  We  don't  have  numbers  on  the  local  and 
county  jails  or  on  the  probationers.  We  could  make  estimates  based 
on  the  overall  population,  make  some  guess  as  to  what  percentage 
are  likely  to  be  aliens,  but  we  don't  keep  track  of  those  numbers. 

As  to  people  in  the  State  facilities,  when  you  say,  "released,"  I'd 
like  to  distinguish  between — what  we're  really  saying  are  people 
who  complete  their  sentences.  Most  of  those  people,  if  they're  crimi- 
nal aliens,  are  taken  into  INS  custody. 

Mr.  Smith.  Right. 

Mr.  Aleinikoff.  Very  few  are  actually  released  to  the  streets. 

Mr.  Smith.  Right.  And  you  don't  know  what  the  figure  is, 
though,  for  those  individuals  who  are  convicted  but  not  actually 
put  in  prison? 

Mr.  Aleinikoff.  Not  taken  into  INS  custody? 

Mr.  Smith.  Right. 

Mr.  Aleinikoff.  We  don't  have  hard  figures  on  those.  Those  are 
people  that  we  have  not  had  a  chance  to  interview  while  they're  in 
prison,  and  the  whole  purpose  of  the  IHP  enhancement  is  to  make 
sure  that  we  go  to  a  front-end  system  where  we  interview  ever/ 
foreign-born  person  upon  intake  so  we  will  have  detainers  on  all 
those  people  and  so  no  one  will  slip  out. 

Mr.  Smith.  Is  that  one  of  the  improvements  you  hope  to  make 
then? 

Mr.  Aleinikoff.  Absolutely. 

Mr.  Smith.  When  do  vou  expect  that  to  be  instituted? 

Mr.  Aleinikoff.  It's  been  instituted  in  New  York.  It  will  be  insti- 
tuted in  Texas  probably  in  mid-April.  It  is  up — we  will  have  it  run- 
ning in  California  later,  and  all  the  IHP  enhancements  should  be 
onboard  by  late  this  fiscal  year  or  early  next  fiscal  year. 

Mr.  Smith.  OK.  Let  me  go  to  the  subject,  then,  of  detention  and 
facilities  that  you  all  use  to  detain  individuals,  illegal  aliens  of  all 
kinds.  I  understand  that  there  are  instances  where  aliens  are  re- 
leased who  are  otherwise  deportable  because  of  a  lack  of  space.  Is 
that  coirect,  and  to  what  extent  is  that  true? 

Mr.  Aleinikoff.  I  don't  believe  we  release  criminal  aliens  for 
lack  of  detention  space.  We  have  about — we  have  enough  detention 
space  to  hold  the  criminal  aliens  we  should.  Some  criminal  aliens 
bond  out  because  they're  entitled  under  the  law  to  make  bond. 

Mr.  Smith.  Right.  What  about  noncriminal  aliens? 

Mr.  Aleinikoff.  Noncriminal  deportable  aliens  that  we — most  of 
our  detention  space  now  is  either  criminal  aliens  or  exclusion  cases. 
We  detain  very  few  deportable  aliens,  and  that's  exactly  why  we're 
asking  for  detention  space.  See,  the  IHP  is  going  to  help  us  in  two 
ways.  Not  only  will  we  get  the  people  without  having  to  pay  the 
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detention,  but  it  will  free  up  detention  space  for  additional  cases 
to  be 

Mr,  Smith.  How  many  beds  do  you  have  now? 

Mr.  Aleinikoff.  About  5,500. 

Mr.  Smith.  OK  And,  apparently,  then,  there  is  no  truth  to  the 
allegation  that's  made  that  oftentimes  you  run  out  of  money  in  the 
middle  of  the  month  and  have  to  release  individuals  from  the  de- 
tention space? 

Mr.  Aleinikoff.  I  think  that  has  happened  in  the  past.  We  will 
be  submitting  shortly  to  our  Appropriations  Committee  a 
reprogramming  request  that  will  actually  allow  us  to  fully  fund  our 
detention  space,  which  we  have  not  been  able  to  do  in  the  past. 
This  has  really  become  a  top  priority  for  us. 

Mr.  Smith.  Right,  but  that  is  not  the  case  right  now? 

Mr.  Aleinikoff.  I  don't  believe  it's  the  case.  I  will  check  and 
make  sure  that  my  answer  is  totally  accurate. 

Mr.  Smith.  OK.  OK,  I'll  wait  until  you  get  back  to  me. 

[The  information  follows:] 

The  reprogramming  was  approved  by  the  House  on  August  1,  and  subsequently 
by  the  Senate.  Funds  were  allocated  to  the  field  on  August  8. 

Mr,  Smith.  Let  me  go  now  to  the  subject  not  so  much  of  criminal 
aliens,  but  of  illegal  aliens  in  general.  Right  now  we — when  I  say 
"we,"  I  should  say  the  INS  estimates  that  anywhere  from  3  to  5 
million  individuals  are  in  this  country  illegally.  What  figure  do  you 
come  down  on?  Is  it  4  million,  roughly? 

Mr.  Aleinikoff.  Our  best  guess  is  just  under  4  million. 

Mr.  Smith.  And  that  they  are  coming  into  the  United  States  at 
the  rate  of  about  300,000  to  400,000  per  year? 

Mr.  Aleinikoff.  Our  projections  are  150,000  undocumented 
aliens  and  about  150,000  visa  overstayers  a  year  are  added  to  that, 

Mr,  Smith.  Right,  And  of  these  illegal  aliens  who  are  in  this 
countiy,  roughlv  4  million,  then  last  year  about  40,000  to  45,000 
were  deported,  naif  of  whom  were  criminal  aliens,  something  along 
those  figures? 

Mr,  Aleinikoff.  Correct. 

Mr.  Smith.  OK.  And  I  asked  earlier  before  I  had  to  leave  the  fig- 
ure for  the  percentage  of  individuals  who  were  criminal  aliens  who 
were  actually  deported  and  who  have  not  been  deported.  You're 
going  to  get  back  to  me  on  that  figure,  I  believe? 

Mr.  Aleinikoff.  OK, 

[The  information  follows:] 

Criminal  Aliens  Ordered  Deported  and  Not  Removed 

It  is  not  possible  to  calculate  an  exact  percentage  for  a  variety  of  reasons.  For  ex- 
ample, many  individuals  ordered  deported  through  the  Institutional  Hearing  Pro- 
S-am  (IHP)  are  not  immediately  removed  because  they  are  still  serving  sentences, 
thers,  especially  aUen  felons  who  have  lawful  permanent  resident  status,  are  not 
inmiediately  removed  because  of  lengthy  administrative  and  judicial  appeals. 

For  comparative  purposes,  however,  INS  records  show  that  in  FY  1994,  454  crimi- 
nal aliens  with  final  orders  failed  to  surrender  for  deportation,  while  more  than 
30,700  criminal  aliens  were  removed  under  formal  deportation  or  exclusion  orders 
during  the  same  period.  [NOTE:  The  30,700  figure  represents  a  new  definition  of 
criminal  aliens  which  includes  convicted  aliens  whose  deportation  or  exclusion 
charge  was  not  necessarily  conviction  based.  The  old  definition  only  counted  those 
whose  deportation  or  exclusion  charge  was  conviction  based,  and  in  FY  1994,  that 
number  was  approximately  24,700.] 
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Mr.  Smith.  It  just  strikes  me — and  I  know  you're  working  to  im- 
prove the  system,  and  from  your  testimony  and  your  projection  of 
increasing  by  three  times,  for  example,  the  number  of  criminal 
alien  deportations  over  the  next  year  and  a  half  or  so,  that  is  all 
welcome  news,  but,  you  know,  as  of  today,  we  still  have,  I  think, 
a  real  problem  with  the  low  deportations  of  individuals,  illegal  and 
criminal  aliens.  What  do  you  think  that  we  should  do  so  that  we 
will  send  a  message  that  we  are  serious  about  enforcing  immigra- 
tion policy  rather  tnan  a  message  that,  once  you  get  into  this  coun- 
try illegally,  the  odds  are  99  out  of  100  that  you'll  never  be  de- 
ported? And  that,  to  me,  is  an  incentive  for  individuals  to  come  to 
this  country,  not  a  disincentive  for  them  to  come  illegally? 

Mr.  Aleinikoff.  The  most  important  thing  to  do  is  to  enforce  our 
borders,  and  that's  what  we  are  trying  to  do.  We  think  we're  suc- 
ceeding with  both  Operation  Hold  the  Line  and  Operation  Gate- 
keeper, the  operations  that  you're  well  aware  of.  This  is  our — our 
view  is  that  we  prevent — if  we  prevent  people  from  coming,  then 
we  don't  have  to  remove  them.  That's  the  single  most  important 
thing  we  can  do  to  stop  the  increase  in  illegal  immigration. 

Mr.  Smith.  Of  the  individuals  who  are  deportable  each  year, 
what  number,  what  percentage,  are  deported  under  voluntary  de- 
portation procedures? 

Mr.  Aleinikoff.  I  believe  that  the — and  Mr.  Moscato  can  correct 
me  if  I'm  wrong — I  believe  there  were  about  15,000  orders,  vol- 
untary departure  orders,  final  orders,  issued  last  year. 

Mr.  Smith.  Right.  OK  Now  I  think  it's  important — I  assume  that 
this  is  true — that  when  someone  is  voluntarily  deported,  it  is  up  to 
them  or  they  assume  the  responsibility  of  actually  exiting  the  coun- 
try; is  that  correct? 

Mr.  Aleinikoff.  That's  correct. 

Mr.  Smith.  And  there  is  no  check  made  as  to  whether  they  actu- 
ally leave  the  country  or  not? 

Mr.  Aleinikoff.  I  don't  believe  so,  but  this  is  exactly  why  we'll 
be  proposing  in  our  legislation  two  measures. 

Mr.  Smith.  Expand  on  that,  if  you  would,  and  I  know  it's  in  your 
original  testimony. 

Mr.  Aleinikoff.  Yes.  First  of  all,  we  don't  currently  have  civil 
penalties  for  people  who  fail  to  depart,  and  we  think  that  that 
would — we  have  criminal  penalties,  but,  as  you  know,  it's  often 
hard  to  get  a  U.S.  attorney  to  take  a  person  who  has  not  departed 
and  criminally  prosecute,  and  we  think  civil  penalties  would  help. 
We  also  will  nave  a  provision  that  will  permit  immigration  judges 
to  impose  voluntary  departure  bonds.  People  will  have  to  put  up 
money,  promise  that  they're  going  to  go  home,  and  will  only  get 
their  money  back  once  they  can  prove  they've  actually  left  tne 
country.  The  third  aspect  will  be  our  budget  request  requests 
money  to  increase  investigators  to  go  out  and  look  for  people  who 
haven't  deported,  haven't  left.  And  I  think  if  you  put  all  that  to- 
gether, you  can  build  a  climate  of  compliance. 

What  we  don't  have  now,  we  lack  the  credibility  in  our  current 
removal  system  to  have  people  go  home  when  they're  supposed  to. 
There  are  no  consequences  if  they  don't  go  back.  We  don't  look  for 
them.  We've  got  to  start  looking  and  we've  got  to  start  creating  con- 
sequences. We  have  people  all  around  this  country  show  up  for 
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criminal  sentencing  and  they  voluntarily  go  into  prison.  People  do 
things  they  don't  like  to  do,  and  we've  got  to  restore  that  credibility 
in  the  immigration  system  through  the  kinds  of  measures  we've 
identified. 

Mr.  Smith.  I  know  in  your  testimony — it  was  toward  the  end  of 
your  written  testimony,  which  I  read  yesterday — ^you  had  several 
other  solutions  for  the  problems  that  nave  been  described  today. 
Are  there  any  that  you  have  not  covered  even  while  I  was  gone 
that  you'd  like  to  mention  as  far  as  how  we  correct  the  problem 
that  we  have  today  where  so  few  individuals  are  deported  who 
should  be  deported? 

Mr.  Aleinikoff.  I  think  I've  had  a  good,  pretty  good  opportunity 
to  air  them. 

Mr.  Smith.  Have  you  responded  to  other  questions  in  regard  to, 
for  instance,  the  individuals  who  stay  in  this  country  or  have  been 
here  illegally  for  a  number  of  years,  7  years,  and  then  are  not  de- 
ported, and  the  procedures  that  they  use  to  basically  work  the  sys- 
tem and  engage  in  dilatory  tactics  to 

Mr.  Aleinikoff.  Yes,  sir.  We  would  cut  that  7-year  period  off  at 
the  beginning  of  the  immigration  proceeding  rather  than  permit  it 
to  accumulate  during  the  proceedings. 

Mr.  Smith.  OK  Now  is  that  going  to  be  something  that's  in  the 
administration's  proposed  legislation 

Mr.  Aleinikoff.  Yes. 

Mr.  Smith,  [continuing].  That  we  expect  to  see  pretty  soon? 

Mr.  Aleinikoff.  Yes. 

Mr.  Smith.  OK,  good.  I  am  told  that  most  of  my  questions  have 
been  asked.  I  can  only  hope  that  they've  been  answered  in  the  way 
that  I  wanted. 

Mr.  Aleinikoff.  I  can  assure  you  they  were,  Mr.  Chairman. 

Mr.  Smith.  We'll  see.  Let  me  check  real  quickly  to  see  if  there's 
anything  that  we've  overlooked. 

I  hate  to  let  you  off  so  easily,  but,  apparently,  there's  been  a  re- 
quest to  leave  the  record  open  for  followups  that  you  may  want  to 
respond  to  as  far  as  any  questions  that  we  have. 

Let  me  thank  you  both  for  being  here  today.  I'm  sorry  there's  so 
much  going  on.  On  the  House  floor  right  now  we  are  debating  the 
welfare  reform  bill,  and  that  has  taken  most  of  our  Members  over 
to  the  House  floor  from  whence  I  just  came.  But  thank  you  again. 
We  look  forward  to  seeing  you  another  time. 

Mr.  Aleinikoff.  Thank  you,  Mr.  Chairman. 

Mr.  MoscATO.  Thank  you,  Mr.  Chairman. 

Mr.  Smith.  The  subcommittee  stands  adjourned. 

[Whereupon,  at  12:41  p.m.,  the  subcommittee  adjourned.] 
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